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Abstract 
The types and forms of oil and gas contracts play an important role in the negotiation of 
financing, operations, and risk and profit sharing in the development of the upstream oil and 
gas industry in Iran. Different forms of contracts co-exist in this globalised industry 
dominated by multinational oil and gas corporations. Increasingly, developed and developing 
countries have found it necessary to reconsider the forms of contract they enter into in 
consideration of whether they have served the nation’s interests in oil and gas development in 
the past, or are likely to in the future. 
 
Iran has a unique historical context and legal system in relation to oil and gas exploration and 
exploitation. This thesis focuses on the legal and contractual framework of the Iranian oil and 
gas industry from discovery to present day. This has been classified into three periods: from 
exploration of oil in Iran to nationalisation (1901-1951), from nationalisation to the Islamic 
revolution (1951-1979), and from revolution to the present day (1979-2017). It considers the 
strengths and weaknesses of past and present contractual forms having regard to the national 
interests of the Iranian government. 
 
Exerting State control over all oil production stages, especially upstream stages, has been 
popular from a historical perspective. However, regard should be given to the high costs of 
investment in oil projects and the risks where profitability and return of the capital is 
doubtful. In addition, oil-rich countries like Iran generally lack the required technology to 
efficiently exploit its resource fields as well as the financial resources for infrastructure 
development. The result has been a distortion of negotiations, particularly over all aspects of 
financing, infrastructure, and the allocation of project risks. 
 
The central theme of this thesis is the analysis of the concept of concession in oil and gas 
development. This is discussed through the main forms of concession contract; namely, the 
Classic Concession Contract (hereafter referred to as CCC) and the New Concession Contract 
(hereafter referred to as NCC). The present study examines the nature and features of the 
NCC as both a unique type of oil and gas contract and as a modified version of a concession 
contract. The research reviews other forms of contracts to have been adopted in Iran, and 
compares them with other arrangement such as joint venture contracts, production sharing 
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agreements, service contracts, and buy-backs used internationally by sectors of the oil and 
gas industry. 
To consider the role of the NCC in developing national upstream oil and gas industry, 
comparative examples are drawn from countries currently using, or having previously used, 
NCC oil and gas contracts. The selected developed and developing countries are Brazil, 
Thailand, the United Kingdom, Australia and Norway. The analysis considers the extent to 
which the NCC has served to advance the objectives and national interests of the national 
governments in this industry. The implications for future contractual arrangements for this 
sector in Iran are considered, having regard to the experiences of the NCC discussed. 
 
The final chapters of the thesis focus on the relevant aspects of Iran’s Constitution and 
natural resource laws, and makes recommendations for law reform to Iran’s legal 
frameworks. It argues such reforms are required to implement the NCC as a contractual form 
for future upstream oil and gas development in Iran. 
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Key Definitions 
Agreement: A mutual understanding between two or more persons about their relative rights 
and duties regarding past or future performances; a manifestation of mutual assent by two or 
more persons.1 
Contract: An agreement between two or more parties creating obligations that is enforceable 
or otherwise recognisable at law.2 
Upstream oil and gas industry: Exploration, extraction, exploitation and production of 
crude oil and natural gas.3  
Downstream oil and gas industry: Transportation, refining and marketing of crude oil and 
natural gas.4 
Classic Concession Contract: Specific privileges5 to natural or juridical persons. The 
Concession is an arrangement whereby the International Oil Company (IOC) is granted the 
right to explore and exploit oil and gas in exchange for the payment of all costs and also 
specific taxes related to the operation.6   
New Concession Contract: An agreement which retains the basic legal format of the classic 
concession, but which has significant modification to the financial terms and features of its 
prototype.7 
Production Sharing Agreement: An oil and gas contract between a multinational oil and 
gas company and a host government, in which the corporation provides capital investment in 
exchange for control over an oil and gas field and access to a large share of the revenues from 
it.8  
                                                             
1 Henry Campbell, Black's Law Dictionary (St. Paul, MINN West, 4th ed, 1951) 89. 
2 Macquarie Australian’s National Dictionary (Macquarie Library Pty Ltd, 3th ed, 1997) 241.  
3 P. Mecini and E. Mesini, The petroleum upstream industry: hydrocarbons exploration and production 
(Encyclopaedia of Life Support System. Eolss, 2011) 2. 
4 P. Mecini and E. Mesini, The petroleum upstream industry: hydrocarbons exploration and production 
(Encyclopaedia of Life Support System. Eolss, 2011) 2. 
5 Campbell, above n 1 361. 
6 Keith Blinn et al., Exploration & Exploitation Agreements, Legal, Economic, and Policy Aspects (London: 
Euromoney, 1986) 47. 
7 Albert T Chandler, Thailand Petroleum Concessions (Research Discussion paper, Chandler & Thong-ek Law 
Offices Ltd, 14 December 2015) 2-4. 
8 Unravelling the Carbon Web, About Production Sharing Agreement 
<http://www.carbonweb.org/showitem.asp?article=58&parent=4&link=Y&gp=3>.  
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Joint Venture: One form of current oil and gas contract involving a business undertaking by 
two or more persons engaged in a single defined project.9 
Buy-back Contract: A financing arrangement in which the developer sells a property to an 
investor and then buys it back under a long-term sales contract.10 
License: Grants the investor the right to exploit a defined area in consideration of a fee and/or 
royalty payment.11 
Exploration license: A permit to only geological and geophysical surveying and the drilling 
of shallow wells to get petroleum. 
Production License: An exclusive right on the licensee to search and bore for petroleum. 
Reservoir: A subsurface, porous, permeable rock formation in which oil and gas are found.12  
Service Contract: An agreement whereby the government (state) would grant contractual 
(but not proprietary) right to an oil company, however retains majority control over the 
operations and the contractor provides the necessary services required to carry out the 
project.13 
Oil and Gas Royalty: Payment expressed as a percentage of the oil and/or natural gas 
volumes produced by the licensee in a concession contract which is payable in cash or kind 
(as government prefers) to the owner of the petroleum in situ, to both onshore and offshore 
production.14 
Oil and Gas Income Tax: is included in the profit oil and gas (that is calculated by 
subtracting the royalties paid, transportation cost, amortisation cost and exploitation costs 
from the gross income) received by the government.15  
  
                                                             
9 Campbell, above n 1, 973. 
10 Willem J.H. van Groenendaal_and Mohammad Mazraati, ‘A Critical Review of Iran’s Buyback Contracts’ 
(2006) 34 Energy Policy Journal, 1. 
11 Mohammad Alramahi, Oil and Gas Law in the UK, (Bloomsbury, 2012) 5. 
12 Anthony Jennings, Oil and Gas Exploration Contracts (London, Sweet & Maxwell Publish, 2002) 56. 
13 Alramahi, above n 11, 6. 
14 Daniel Johnston, International Petroleum Fiscal Systems and Production Sharing Contracts (Pennwell, 1994) 
3. 
15 Alexander G Kemp, ‘An Assessment of UK North Sea Oil and Gas Policies’ (1990) 18(7) Energy Policy 
Journal, 2. 
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CHAPTER 1: INTRODUCTION 
 
1.0 Introduction 
 This thesis examines the structure and role of international oil and gas contracts in Iran. The 
rationale for this examination is based on the vital role of oil in the legal, economic, and 
political policy-making arena of Iran since early last century. It considers the strengths and 
weaknesses of past and present contractual forms in regard to the Iranian government’s 
interests in promoting oil and gas and investment in upstream oil and gas development. The 
central theme of this thesis is the analysis of the concept of concession in oil and gas 
development. This will be discussed through the main forms of concession contract; namely, 
the Classic Concession Contract (hereafter referred to as CCC) and the New Concession 
Contract (hereafter referred to as NCC). The research overviews the historical system of 
concession contracts (and its amendments) and other forms of contracts to have been adopted 
in Iran. It then compares the contractual regimes with other arrangements such as joint 
venture contracts, production sharing agreements, service contracts, finance contracts, and 
buy-backs used internationally by sectors of the oil and gas industry. Finally, 
recommendations are made about the most appropriate form of contract for future oil and gas 
industry development in Iran  
1.1 Classic Concession Contract 
A CCC is a contract by which a government, or a governmental organ, hands over the 
administration of an organisation or a public service such as mines to natural or juridical 
persons. These persons put in their own capital to cover costs within a specified and limited 
time against which sums are collected from the users of the public services.16 Payments are 
made to the government in consideration of the benefits gained from the use of public 
resources for a lengthy, but also fixed, period of time through mechanisms such as royalty 
payments.17 The features of a CCC include a long time period public service lease (usually 75 
years or more) and territorial coverage that in some cases includes the whole or large part of  
                                                             
16 Ezzatollah Taher Estakhti, Concession on Tract and its Legal Evolution (Dissertation for LLM of public law, 
Shahid Beheshti Law Faculty, Tehran, 1999) 22. 
17 Sinturug Savana, World Petroleum Arrangement and the Role of the State (Dissertation submitted to the 
CEPMLP, University of Dundee, Scotland, 1986) 117. 
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countries such as Iraq, Libya, Oman and Iran. 18 In these contracts, arbitration is used to 
resolve disputes between the parties and the formula for calculating taxation is simple, or 
there is no provision for taxation.19 This older form of concession contract is sometimes 
referred to as the CCC.  
1.2 New Concession Contract  
The NCC is an agreement between government and International Oil Company (IOC). The 
government authority grants rights and agrees to the obligations to be undertaken by the IOCs 
in relation to the construction, refurbishment or provision of infrastructure, or to explore for 
and exploit the country's petroleum. It also reserves and transfers considerable discretion over 
most aspects of development to the country.20 The term ‘new’ not only suggests a new area in 
which the contracts are concluded, but also refers to the incorporation of new trends into the 
contract and an attempt at a rational development of the country’s natural resources. To take 
control over resources, the relationship between developing countries and IOCs evolved from 
collector of royalty payments to equal profit sharing. In addition, the role of the host country 
had essentially changed from passive rent collector to active partner. An example of a NCC is 
provided by Thailand. The Thailand concession system, patterned on the traditional 
concession agreement which is a model contract of standard terms and conditions, clearly 
represents an example of NCC and this is discussed in Chapter four of this thesis.  
The NCC has several distinguishing features from the CCC such as shorter contract periods, a 
work obligation, relinquishment clause, bonus payment and higher royalty.21 In fact, the NCC 
provides for the host country to have a more active role and a corresponding decrease in the 
responsibilities and rights of the international oil company. Such modifications, however, did 
not alter the legal nature of the concession agreement. Only the terms were different under 
the early concession systems with the result that the features most disadvantageous for the 
host country were progressively eliminated. 
It should be noted, the NCC has advantages and satisfies most of the major demands of the 
host countries including its authority to exercise some review of, and control over, the 
                                                             
18 Claude Duval et al., International Petroleum Exploration and Exploitation Agreement (Barrows Company 
Inc, 2nd ed, 2009) 60. 
19 Ezzatollah Taher Estakhti, above n 16, 32. 
20 Rainer Geiger and Aril Seren, ‘Basic Elements of a Law on Concession Agreements’ 2001 Organization for 
Economic Co-operation and Development (OECD), Multilateral Centre for Private Sector Development 
Istanbul, 8. 
21 Keith Blinn et al, above n 6, 276. 
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concessionaire’s decision. However, it is extremely persuasive IOC to expand their 
investments in new oil and gas fields and its high revenues. 
1.3 Need for Iran to Transition to NCC  
Governments can select different kinds of contracts depending on their circumstances, 
resource geology, and economic, social and political conditions. A state can negotiate many 
types of contractual frameworks, taking into consideration different conditions in matters 
such and global markets, geographical situation, production costs, and field-related risk 
factors. Iran requires hundreds of billions of dollars in investments to explore and exploit its 
oil and gas fields over the next two decades. For this to occur, Iran needs to address the 
desirability and interests of international investing companies in the types of concession 
contracts it offers.22  
The NCC and associated legal regime for Iranian oil and gas fields, may help to attract 
overseas investors with the appropriate technical expertise. The costs and risks are high in 
some Iranian oil and gas fields such as those which have no exploitation record, no extraction 
infrastructure installations, the possibility of yielding no product, and located in difficult and 
mountainous regions.23 While a NCC often grants an oil company exclusive rights to explore, 
extract, develop, sell, and export oil or minerals extracted from a specified area for a fixed 
period of time, the biggest advantage of NCC  for a country like Iran is that the state bears no 
liability as to the different risks inherent to every oil and gas project.24 
This research study examines the legal framework of Iran’s oil and gas contracts with 
Comparative analyses between them in order to their evolution regarding to Iran’s nation 
interest (Chapter two). The analysis involves identifying the distinguishing characteristics of 
NCC and CCC (Chapter three), discussing comparative contractual approaches in selected 
countries (Brazil, Thailand, Australia, United Kingdom and Norway) that used, or are still 
using, the NCC in their oil and gas fields (Chapter four). The purpose of the comparative 
examples is to consider the appropriateness of NCCs for the future development of Iran’s 
upstream oil and gas Industry. This thesis considers other current oil and gas contract 
frameworks (e.g. production sharing agreement, participation agreement, joint venture, 
                                                             
22 F. Ameri and M. Shirmardi, ‘The New Concession Agreements and the Interests of Oil Producer Countries: 
With Specific Reference to Ownership of the Oil, Host State’s Control and Management and the Fiscal Regime 
of the Agreements’ (2016) 4(15) Journal of Private Law Research. 
23 Abbas Ansari, The Nature and Efficiency of Buy-back Contracts (Dissertation for LLM of international trade 
law, Shahid Beheshti University, Persian abstract, 1387). 
24 Ameri and Shirmardi, above n 22, 89. 
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service contract) and the thesis also considers the positive and negative aspects of the CCC 
and NCC compared to these other contracts (Chapter five). Finally, the thesis reviews the 
existing legal framework in Iran and the opportunities and barriers to adopting the most 
appropriate form of contract (Chapter Six).  
1.4 Research Question 
The key research question addressed is:  
How desirable is the NCC for the future development of Iran’s oil and gas fields?  
This is the major focus of the related research questions detailed below: 
1- What are the legal frameworks and key characteristics of past and present oil and gas 
contracts in Iran? 
2- What are the strengths and weaknesses of these past and present contractual forms 
(considered through comparative legal analysis) having regard to Iran’s national interest in 
the development of the upstream oil and gas industry and in the context of Iran’s legal 
system? 
3- What contractual form is most appropriate to develop the future upstream oil and gas 
industry in Iran having regard to the interest of the government of Iran? 
4- To what extent would the chosen contractual form need to be modified to overcome 
weaknesses in prior practices and to meet the future needs of developing Iran’s upstream oil 
and gas industry? 
5- What reform is necessary to Iran’s legal frameworks that would be required to 
implement this recommendation? 
 
1.5 Background of Iran’s Oil and Gas Contracts 
Iran, as one of the Organisation of Petroleum Exporting Countries’ (OPEC)25 founding 
members, is the OPEC’s second largest oil producer and the fourth-largest crude oil exporter 
in the world. Iran holds around 158 billion barrels of proven oil reserves26, which is 
approximately 10 per cent of the world’s total proven petroleum reserves. Iran also holds the 
                                                             
25 OPEC was formed in 1960 when five oil-producing nations: Iran, Iraq, Kuwait, Saudi Arabia and Venezuela 
met to address the question of falling oil prices. 
26 OPEC ASB, OPEC Annual Statistical Bulletin (2016) 8 
<http://www.opec.org/opec_web/static_files_project/media/downloads/publications/ASB2016.pdf>.  
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world’s second-largest natural gas reserves.27 The legal frameworks of the Iranian oil 
industry have generally been classified into three distinct time periods:28  
 
1.5.1 Pre-nationalisation Period (1901-1951) 
Until 1951, when the Iranian parliament nationalised its oil industry, there was no legislative 
framework applied to oil production and agreements were individually negotiated with no 
pre-conditions.29 In other words, there were no existing legal frameworks in place to inform 
the negotiation process between the two parties. However, the individual contracts were 
validated in the Iranian parliament and made legally binding once agreement was reached.  
Normally, and like other oil rich countries at the time, concessions were typically signed 
between Iranian rulers and foreign individuals or companies. Due to the absence of relevant 
legislation, the rulers were not subjected to legal restrictions on the type of contracts, terms 
and conditions that they could agree upon. The two main agreements entered into, before the 
nationalisation of Iran’s oil industry in 1951, were the D’Arcy Concession (1901) and the 
1933 Concession Agreement. Regarding the D’Arcy Concession (1901), D’Arcy was given 
exclusive privilege to Iran’s oil exploration throughout all of Iran (except five provinces) for 
a period of 60 years. In exchange, D’Arcy agreed to pay to the government a few bonuses 
and 16 % of the company’s annual profit.30 Regarding the 1933 Concession Agreement, the 
Anglo-Iranian Oil Company (AIOC) sought to extend the D’Arcy Concession by 20 years. 
After long negotiation, though the AIOC and government agreed to payment of 750,000 
pounds annually plus a royalty to government however, the concession structure remained in 
place. These concessions will be described in greater detail in Chapter two.  
 
1.5.2 Hybrid Period (1951-1979)  
Nationalisation in Iran, like every country with nationalisation experience, was impacted by 
several factors such as financial inequalities, rampant poverty, revival of lost dignity, and the 
                                                             
27 Energy Information Administration (EIA), Official Energy Statistics from the U.S. Government, Country 
Analysis Brief, Iran (access 2013-03-28), <https://www.eia.gov/beta/international/analysis.cfm?iso=IRN>. 
28 Nima Nasrollahi Shahi, ‘The petroleum legal framework of Iran: History, Trends and the Way Forward’ 
(2010) 8(12) China and Eurasia Forum Quarterly Journal 112. 
29 Ibid. 113. 
30 Anglo-Persian Oil Company, Agreement of 28th May, 1901 (the D'Arcy Concession) between, the 
governments of His Imperial Majesty the Shah of Persia ad William Knox D'Arcy (London) appendix to annex 
1419.  
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non-acceptance of foreign interference. These factors gave rise to a nationalistic movement in 
Iran pioneered by Prime Minister Mosaddegh, which culminated in the nationalisation of 
Iranian oil and gas industry in 1951. The Nationalisation Law was validated by the Iranian 
parliaments in 1951.31 Before the 1979 revolution, two parliaments (the National Parliament 
and the Senate) were both required to validate concessions before they could come into force. 
The entire oil and gas industry was nationalised and all relevant stages “including 
exploration, development and exploitation were to be carried out and controlled solely by the 
Iranian government”32. For the first time in the history of Iran, the country was legally 
considered the owner of its petroleum wealth. 
At the time of the nationalisation of Iran’s oil and gas industry, Britain and America felt their 
economic interests were being threatened and orchestrated a political coup in Iran in 1953.33 
In the summer of 1953, the Iranian coup d'état, known in Iran as the 28 Mordad coup, ended 
in the downfall of Mosaddegh and his cabinet.  The coup was orchestrated by the United 
Kingdom (UK) under the name, 'Operation Boot' and the United States (US) under the 
name, TPAJAX Project.34  As Palash Ghush mentioned: “Mosaddegh's ‘crime’ had been to 
support the nationalization of Iran's key oil industry – a grave affront to British oil 
companies. The 1953 coup ended Iran's attempt to control its own hugely lucrative petroleum 
sector”.35 
Following the political coup, the 1954 Consortium Contract was signed with IOC. The 
consortium consisted of the AIOC (which later changed to British Petroleum Company [BP]), 
Royal Dutch-Shell, the five US companies (Standard Oil (NJ), Socony, Socal, Texas and 
Gulf) and Compagnie Française des Pétroles (CFP). The Consortium Contract 1954 was thus 
a contract between Iran and a consortium of IOCs for the exploration of Iran’s resources 
which substantially revised to provide more benefits to the IOCs. 
This Contract, called an ‘Amini-Page Contract’, involved the Iranian government granting 
rights to oil and gas exploration, extraction and selling phases to IOCs, despite the 1951 
Nationalisation Oil Act.36 Also, Iran agreed to royalty payments (under the somewhat vague 
                                                             
31 Shahi, above n 28, 4. 
32 Nationalization Act 1951 (Iran) National Parliament. 
33 Mark Gasiorowski, Mohammad Mosaddeq and the 1953 Coup in Iran (Syracuse University Press, 2004) 130. 
34 Ibid. 137.  
35 Palash Ghush, Iran: The Long Lasting Legacy of the 1953 U.S./CIA Coup (20 March 2012) International 
Business Times < http://www.ibtimes.com/iran-long-lasting-legacy-1953-uscia-coup-214329>. 
36 The major objectives of Iran’s nationalisation consisted of: the establishment of Iran’s sovereignty, ownership 
and control of the country’s oil industry and resources, and to control all operations of exploration, extraction, 
and exploitation. 
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name of “declared payment”). The consortium agreed to share profits on a 50-50 basis with 
Iran, "but not to open its books to Iranian auditors or to allow Iranians onto its board of 
directors”.37 
During this period, both the Petroleum Act 1957 (as Iran’s first Petroleum Act)38 and the 
Petroleum Act 1974 were approved. The Petroleum Act 1957 permitted production sharing 
agreements and the Petroleum Act 1974 permitted service contracts39 (the concept of “Risk 
Service Contract” was introduced for the first time in Article No.3)40 for Iran’s oil and gas 
sectors. 
 
1.5.3  Contemporary Period (1979-2017) 
The 1954 Consortium agreements, as well as all other contracts thought of as contrary to 
Iranian law, were unilaterally ended after the 1979 Islamic Revolution. All petroleum 
contracts now had to accord with Iran’s new Constitution (Islamic Republic of Iran 
Constitution)41, the 1987 Petroleum Act and other petroleum Acts and legislations.42 The 
significance of this Act was that it outlawed foreign investment completely, rendering Iran's 
petroleum industry independent from any foreign assistance or participation. For this reason, 
the Petroleum Act of 1987 ratified on 1 October of that year cancelled all foreign investments 
in Iran's petroleum industry.43 
 
1.6 Overview of Iran’s Oil and Gas Legal Development 
The beginning of the oil and gas industry in Iran was marked by the exploration of the 
nation’s sedimentary basins. Officially, it commenced with the concession granted to W.K. 
D’Arcy by the Iranian government (Persia) in 1901 for the extraction and production of oil. 
                                                             
37 Stephen Kinzer, All the Shah’s men: An American coup and the roots of Middle East terror (John Wiley & 
Sons 2008) 195. 
38 E H Wall, ‘The Iranian-Italian Oil Agreement of 1957’ (1958) 7(4) The International and Comparative Law 
Quarterly 786. 
39 In this contract, the contractor (IOC) had to conduct upstream exploration entirely at its own risk, and had no 
right to the reserves discovered or to the production from any field developed. If exploration led to a commercial 
discovery, the IOC had to develop the oil field under the supervision of the NIOC. 
40 The text of the Act was published by Public Relations Affairs, Iranian Oil Industry in 1974. 
41 Iranian Constitution 1979 (Iran) (to view the Constitution in English, go to: 
http://www.iranonline.com/iran/iran-info/government/constitution.html <accessed 18/02/2017>. 
42 The Petroleum Act Of 1987 (Iran) (to view The Petroleum Act Of 1987 in English, go to: 
http://www.alaviandassociates.com/documents/petroleum.pdf < Accessed 18/02/2017>. 
43 Leila Zabbah, ‘Investment Challenges in Iranian Oil & Gas Sectors–A Legal Approach’ (2011) Institute for 
International Energy Studies 10. 
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Therefore, the early concessions go back more than 100 years.44 The first significant point 
regarding the early concessions was that the geographic area of operation was very wide. The 
next distinguishing feature of early concessions is related to the duration of the agreement. 
Sometimes, this sort of agreement was binding for more than 60 years – a very long time. 
The remarkable point in respect to these kinds of agreements is that the foreign companies 
were regarded as the exclusive owner of the petroleum reserves in the area covered by the 
agreement. The ownership and control over equipment and installations used for the purpose 
of the contract remained with the concessioner.45 
 
For this reason, from 1954 the concession regimes and associated Consortium Contracts in 
Iran’s oil and gas sector were amended and revised. In order to encourage private investment 
in oil and gas, the Iranian Parliament passed a new Petroleum Law in July, 1957.46 It aimed at 
providing a different basis for Iranian oil and gas operations that provided a middle way 
between the concession system (where the Iranian Government had to assume the role of 
bystander and rent collector with no control over the management or direction of this most 
strategic industry) and the opposite extreme epitomised by the Nationalisation Law of 1951.47 
The Iranian parliament decided to revise the structure of the oil and gas concession 
framework soon after Iran's independence as it desired to earn higher oil and gas revenues 
with more direct participation by the national government.48 This placed heavier financial 
burdens and greater risks on the international companies.49 The government sought to control 
all operations of exploration, extraction, and exploitation.50 
  
The severe economic consequences following the ratification of the 1951 Oil Nationalisation 
Act demonstrated that a more pragmatic approach was required to attract and retain 
investment in Iran’s crucial oil and gas sector. In July 1957, the parliament passed the 
Petroleum Act 1957. Based on this law, the government wanted active involvement in this 
                                                             
44 Earnest Smith and John Dzienkowski, ‘A Fifty-Year Prospective on World Petroleum Arrangements (2005) 
3(1) Oil, Gas & Energy Law Intelligence OGEL, 17. 
45 Kieth Blinn, Claude Duval and Honoré Le Leuch, International Petroleum Exploration and Exploitation 
Agreement, (The Barrows Company INC, New York, 2th ed, 2009) 54.  
46 Wall, above n 38, 8. 
47 Mostafa Elm, Oil, Power, and Principle: Iran’s Oil Nationalization and Its Aftermath (Syracuse, 1992) 91-93. 
48 Edward Henniker, ‘Nationalisation: The Anglo-Iranian Oil Company, 1951 Britain vs. Iran’ (2013) 2(2) 
Moral Cents: The Journal of Ethics in Finance 19. 
49 Homayoun Mafi, ‘Iran's Concession Agreements and the Role of the National Iranian Oil Company: 
Economic Development and Sovereign Immunity’ (2008) 48 Natural Resources Journal 410. 
50 Rouhollah K. Ramazani, ‘Choice-of-Law Problems and International Oil Contracts: A Case Study’ (1962) 
11(2) The International and Comparative Law Quarterly 511. 
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key industry through partnerships with foreign corporations holding the expertise and capital 
to undertake the risky and invariably long-term investments that characterised it. The 
Petroleum Act 1957 was an enabling statute authorising the National Iran Oil Company 
(NIOC) to enter into agreements with Iranian or foreign companies with a view to extending 
as rapidly as possible the research, exploration, and petroleum extraction operations 
throughout the country and the continental shelf.51 
 
Immediately after the passing of the Petroleum Act 1957, several oil and gas contracts were 
concluded between the NIOC and foreign companies. The first, in 1957, was with the Italian 
government-owned A.G.I.P. Mineral, which provided for the formation of an Iranian 
company, SIRIP. A second oil and gas contract was signed with Pan American Petroleum 
Corporation and led to the formation in 1958 of the Iran Pan American Corporation (IPAC). 
At the time, there was considerable media speculation about the fiscal terms of these 
contracts, which appeared to give the NIOC 75% of net profits realised from the investment. 
Such fiscal terms were unheard of in petroleum investments at this time.52 In fact, the new 
contracts were participation agreements with IOCs in which risks and rewards were shared 
equally with the NIOC. However, because the IOC had to pay 50% of its share of profits as 
tax to the government of Iran, it effectively meant that 75% of the profit share went to Iran 
(i.e. the NIOC’s 50% share plus 50% of the second party’s profit of 50%). However, the IOC 
still received 50% of profits realised from its actual investment.53 
 
This type of contractual arrangement continued to operate in Iran as the basis of upstream 
contracts with the IOCs until 1974, when the worldwide petroleum industry’s fiscal system 
took on another dimension because of the first oil price shock, driving changes in Iran’s 
regime. Until the late 1960s, the global oil price had remained relatively low. However, there 
was an almost three-fold increase in crude oil prices from US$3.39 to US$9.35/ Per Oil 
Barrel (BBL) during the five-year period from 1970-74.54 This led to excessive profits for oil 
companies, and drove home the disadvantages the host countries of the concession system. 
                                                             
51 Wall, above n 38, 8. 
52 Golam-Reza Afkhami, Evolution of Iran's Oil Industry: An Industry's View (translated by author, Iran’s study 
institute, 1978) 84 [trans of: Tahawwole-e- San’te-e Naft: Negahi az Darun (1357)]. 
53 W A Otman, ‘The Iranian Petroleum Contract: Past, Present and Future Perspectives’ (2007) 44(5) Oil, Gas & 
Energy Law Intelligence 7. 
54 Michael Corbett, ‘Oil Shock of 1973-74’(22 November 2013) Federal Reserve History 
<http://www.federalreservehistory.org/Events/DetailView/36>. Also, see ‘The Price of Oil- In Context’ (Media 
Released, 18 April 2006) 1 
<https://web.archive.org/web/20070609145246/http://www.cbc.ca/news/background/oil/>.   
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This situation was one of the major factors that gave birth to new types of petroleum 
agreements. Indeed, many host countries introduced Risk Service Contracts (RSC) – whereby 
the contractor bears the entire financial risk and has no ownership rights either to the reserves 
discovered or to the production from the agreed area – and others service contracts. 
Alternatively, some host countries amended existing participation agreements.55 
 
After the Iranian Islamic Republic revolution of 1979, Iran implemented new petroleum law 
as part of the Petroleum Act 1987.56 This permitted buy-back contracts between the Ministry 
of Petroleum, state companies, and local and foreign nationals. Buy-back contracts have 
similar features to RSCs. The contracts were originally designed in 1995 to develop existing 
oil and gas fields, but by 2003 they had been extended to include the exploration and 
development phases for onshore and offshore oil and gas fields.57 The main features of a buy-
back contract include contract duration of between five and seven years, and a fixed rate of 
return of 15 to 20%.58 The IOC is also required to transfer capital, technology and 
management skills.59 The project’s executive management is formed under the supervision of 
a six-member committee, comprising three representatives from each side.60 In the first year, 
the chairman of the committee is Iranian, with the nationality of the chair rotating thereafter 
on an annual basis61. In addition: 
• ‘the contractor has no further interest in the field after all costs have been recovered at the 
end of the amortisation period; 
• the NIOC takes over the operation of the field upon the commencement of production and is 
responsible for the operating costs; and 
• the contractor holds no equity in the field’.62 
 
Exerting government control over all oil and gas production stages, especially upstream 
stages, has been popular from an historical point of view as well as politically popular. 
However, due to problems such as the high costs of investment in oil and gas projects, the 
                                                             
55 W A Otman, above n 53, 8. 
56 Shahi, above n 28,, 9. 
57 Abdolhossein Shiravi and Seyed Nasrollah Ebrahimi, ‘Exploration and development of Iran’s oilfields 
through buyback’ (2006) 30(3) Natural Sources Forum 203-204. 
58 Ibid. 205. 
59 Ibid.206. 
60 Ibid. 201. 
61 Abdulaziz Al-Attar and Osamah Alomair, ‘Evaluation of Upstream Petroleum Agreements and Exploration 
and Production Costs’ (2005) 29 4 OPEC Review:  Energy Economics & Related Issues 254. 
62 W A Otman, above n 53,10. 
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high level of risk, the costs the government is bound to pay in these agreements, and the 
Iranian government’s reluctance to invest public funds in fields where the profitability and 
return of the capital is doubtful, the realisation of these policies was improbable. This gap 
requires a better understanding of the reality that oil rich countries, like Iran, often face the 
problem of a lack of adequate financial resources for infrastructure investments. This led to a 
practice in the various contracts concluded by Iran whereby, irrespective of which contractual 
framework was utilised, a clause was incorporated stating that if the operating company 
incurs costs from the exploration phase up to the time the production becomes commercial, 
the government is bound to pay the investment costs only if the operation leads to the 
commercial outcome.63 Therefore, the oil and gas producing states could devise a formula 
which exempts them from the heavy costs of investment and at the same time recognise the 
share of the state in the revenues of the project.64 Different projects required different 
frameworks and, in this sense, using a single type of contractual form for all projects was not 
justifiable.65  
 
History has shown that the government may be forced to resort to complicated or indirect 
mechanisms such as buy-back contracts, with ambiguous rights and duties of parties that are 
subject to misinterpretation because of the complex structure of such mechanisms. Because 
of its long history, the concession system has a track record of making the rights of the parties 
more transparent in a dispute about the interpretation of contract provisions where a wide 
range of legal and judicial precedents and customs exist.66 
 
The literature also suggests that the advantage of the concession system for a country like 
Iran is that the State bears no liability as to different risks inherent to every oil and gas 
project.67 Costs which may put added pressure upon the public budget – and considering the 
economic problems the Iranian government must deal with to regulate its public finance – it 
is a matter which is undoubtedly unpleasant to the Iranian government. In buy-back systems, 
the government tried to discharge its financial obligations by incorporating clauses into the 
                                                             
63 Shiravi and Ebrahimi, above n 57, 202-205. 
64 Sakhaei Ehsan, Oil contracts of production sharing and their applicability in the oil industry of Iran  
(Dissertion for LLM of international trade law, Shhaid Beheshti University, 2009) 83. 
65 Abbas Ansari, above n 23,  98. 
66 Jenik Radon, ‘The ABCs of Petroleum Contracts: License- Concession Agreement, Joint Ventures, and 
Production Sharing Agreements’ 63-64. 
67 Faranak Rabiei, Contracts Law (translated by author, Behnami,2002) 71 [ trans of: Hoghoogh-e- 
Gharardadha (1381)]. 
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contracts, but in the concession system the discharge of the state’s financial liabilities is the 
essence of the contract.68 
 
Finally, there is evidence that the concession contractual framework may more efficiently 
deal with the lack of adequate financial resources for investment for the discovery and 
exploitation of oil and gas in many of the regions of the Iran Plateau.69 It is important to 
consider the viability of the NCC, and its transformation to one of the recognised and 
accepted types in the Iranian legal system, as a way to provide an improved contractual 
framework for attracting investment in new fields and improved trade competitiveness 
(particularly with Saudi Arabia).70 
 
1.7 Methodology 
This thesis follows a qualitative research method. Qualitative research methods attempt to 
glean the insider’s view of the topic, not necessarily the objective truth, but the truth as the 
information perceives it.71 Qualitative methods have links with postmodernism, whereby the 
multifaceted aspects of experience are duly recognised. Qualitative research methodologies 
acknowledge that there is not one overriding reality, but that reality is situational, personal 
and between context and individuals. In other words, qualitative research methods are 
particularly suitable for gaining an in-depth understanding of underlying reasons and 
motivations. It provides insights into the setting of a problem. At the same time, it frequently 
generates ideas.72 It also uses theoretical, analytical historical and comparative approaches to 
oil and gas contractual forms and evolution in selected comparable countries. This thesis, like 
most legal research, applies the two-part doctrinal method: locating the sources of the law in 
legal system in Iran, and then interpreting and analysing the text of these laws. It also uses 
form-oriented approaches that have regard to the national interests of the government of Iran 
in the future development of upstream oil and gas fields.  
This thesis reviews current Iranian legal regimes governing oil and gas contracts for the 
development of the upstream oil and gas industry. This review, as well as the comparative 
                                                             
68 Shiravi and Ebrahimi, above n 57, 201. 
69 David N. Smith and Louis T. Wells, ‘Mineral agreement in developing countries, Structures and substance’ 
(1975) 69 3 The American Journal of International Law 591. 
70 Iran and Saudi Arabia are traditional rival in OPEC and they have continuous competitive in terms of oil 
production amount.  
71 Robert E. Burns, Introduction to Research Methods (Melbourne: Longman, Cheshire, 4th ed, 2000) 11. 
72 Terry Hutchinson, Researching and Writhing in Law (Thomson Reuters, 3rd ed, 2010) 106. 
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theoretical analysis of contractual forms, provides the basis for recommendations on the 
future development of oil and gas contracts in Iran. 
This research includes secondary resources such as articles, books, Iran’s Foreign Ministry 
and oil and gas documents, magazines, theses and dissertations undertaken at domestic and 
foreign universities, expert bulletins of multinational oil and gas companies, international 
investment recommendations of United Nations (UN) Economic and Social Council, and the 
publicly available texts of concluded contracts in the field of oil and gas in Iran and other 
countries relying on the upstream oil and gas industry. The focus is on the CCC and NCC. 
Issues of confidentiality and access to commercial negotiations mean that it was necessary to 
heavily rely on secondary resources such as those described above. The important research 
dimension is the application of research to the relevant aspects of the Iranian legal system for 
the future development of Iranian oil and gas contractual frameworks. 
 
1.8 Thesis Structure  
To achieve the above goals, this thesis has been divided six separate chapters, each divided 
into several parts: 
Chapter Two outlines the history and legal framework of Iran’s oil and gas contracts such as 
Concession Contracts, Production Sharing Agreements, Service Contracts and Buy-back 
contracts with legal and comparative analysis between them. In addition, the characteristics 
of the upstream oil and gas industry in Iran and related exploration issues are discussed. 
 
Chapter Three explains the nature and features of the CCC and the characteristics that 
distinguish it from the NCC. Part One considers the nature and features of CCC; part two 
explains the nature and features of NCC, and part three distinguishes the difference between 
them.  
 
Chapter Four examines the NCC in upstream oil and gas industries including Brazil, 
Thailand, Australia, UK and Norway, with a critique of the special features of NCC having 
regard to the circumstances of Iran. 
 
Chapter Five considers the regimes competing with the NCC such as production sharing 
agreement, joint ventures, service contract and buy-back contracts as current oil and gas 
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contractual agreements in Iran. The new Iranian Petroleum Contract (IPC) is examined. 
Attention is also given to the positive and negative points of the NCC having regard to these 
other contract forms. 
 
Chapter Six critiques the NCC under the Iranian legal system and the viability of these 
contract types to support Iran’s oil-based economy to attract more foreign investment. This 
chapter also considers what reforms to Iran’s legal frameworks are necessary and what 
reforms to the NCC framework are necessary to better comply with Iran’s statutes. This 
requires the context of Islamic law in Iran, an overview of existing oil and gas legal 
framework in Iran, and consideration of the opportunities and barriers to adopting the NCC 
for upstream oil and gas development. Regard is given to the Iranian legal system and to 
proposing the NCC framework for Iran’s upstream oil and gas industry.  
 
1.9 Conclusion  
This chapter defined the key terms and concepts used throughout this thesis. The central 
questions for this thesis are identified and the associated methodology and thesis structure is 
outlined. Further, a brief review of Iran’s oil and gas legal history and framework since the 
discovery and extraction of Iran’s oil is provided, along with details of the development in 
Iran of the original classic concession contract. The potential new concession contract is also 
discussed.
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CHAPTER 2: HISTORY AND LEGAL FRAMEWORK OF IRAN’S OIL AND GAS 
CONTRACTS AND SECTORS OF OIL AND GAS INDUSTRY 
2.0 Introduction 
This chapter examines the history, legal frameworks and key characteristics of past and 
present oil and gas contracts in Iran. This addresses the first research question in this thesis 
regarding the legal frameworks and key characteristics of past and present oil and gas 
contracts in Iran. It also examines aspects of the second research question concerning the 
strengths and weaknesses of the past and present contractual forms (considered through 
comparative legal analysis). This examination is particularly in regard to Iran’s national 
interest in the development of the upstream oil and gas industry and in the context of Iran’s 
legal system. 
Basically, the legal and contractual framework of the Iranian oil and gas industry can be 
divided into three periods. The first period covers the exploration and discovery of oil in Iran 
to nationalisation (1901-1951), the second period is from nationalisation to revolution (1951-
1979) during which time all oil and gas industry (exploration, development and exploitation) 
operations were carried out and controlled by the government under the petroleum Acts and 
legislation, and the third period covers the post-revolution phase (1979-2017) in which 
Islamic Law is implemented (this phase is considered in more detail in Chapter six).  
This Chapter primarily undertakes a legal and comparative analysis of the contractual 
frameworks associated with these historical periods within the evolution of the Iran’s oil and 
gas industry.  
 
2.1 Oil and Gas Industries of Iran 
The oil and gas industry has a lot of influence in the world today. To really understand the 
processes involved in the oil and gas industry, it makes sense to consider its subdivision. The 
oil and gas industry is essentially subdivided into three phases: the upstream sector, the 
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midstream sector, and the downstream sector. Before examining these phases, it is important 
to note that the midstream sector is also included in the downstream sector.73 
 
2.1.1 The Upstream Sector 
The upstream oil and gas industry involves processes including the searching for and 
recovery of crude oil74 as well as its production.75 In the upstream sector, discovery or 
exploration of crude oil involves intensive and extensive efforts towards ascertaining the 
actual places where crude oil is located. Exploration is a very difficult process and therefore 
requires the services of experts in the field. Moreover, information technology plays an active 
role in the exploration or searching of crude oil to easily discover new grounds where oil is 
located. 
The upstream sector includes different operations such as the searching for prospective 
underwater oil and gas fields, drilling of exploratory wells and making requisite operations on 
the wells to bring the crude oil or natural gas76 to the ground surface. 
The definition of the upstream sector is specific to Iran. This is because every country has a 
different definition for their upstream sector based on special geology, geophysics, and 
geochemistry circumstances.77  
                                                             
73 Professors Mesini and Macini, and other oil experts believe the midstream sector is included in the upstream 
sector. The oil and gas industry is usually divided into three main areas: the upstream sector (exploration and 
production), midstream sector (transport) and the downstream sector (refining and marketing). The midstream 
sector is often included in the upstream. 
74 Machini and Mesini define crude oil as fossil fuels such as coal and natural gas that has originated from the 
remains of plants and animals that died hundreds of millions of years ago. The plants and animals, just like 
today, have accumulated energy from the sun and, after being buried for millions of years, the energy turn into 
oil, gas and coal. Prehistoric plants and animals give back the solar energy accumulated in the past. 
75 The types of oil and gas products depend partly on the natural structure of the hydrocarbons, and partly on the 
post-extraction production processes. 
Crude oil – comes in three types depending on its chemical structure, which also determines its density: 
Paraffin-based crudes – are mostly composed of paraffin molecules. These tend to have a low density, and are 
generally referred to as light crudes. 
Asphalt-based crudes – are mostly composed of naphthenic molecules. These tend to have a high density, and 
are generally referred to as heavy crudes. 
Mixed-base crudes – contain paraffin, naphthenic and aromatic hydrocarbons. These are heavier than paraffin-
based, but lighter than asphalt-based crudes. 
76 Natural gas is mainly methane. It is treated before sale to remove the propane, butane, other liquid 
hydrocarbons and impurities it often contains in its crude form. 
• Liquefied natural gas (LNG) — is natural gas cooled to below -160 degrees Celsius, thereby rendering it a 
liquid. This reduces its volume by over 600 times, making Storage and transportation viable. 
• Liquefied petroleum gas (LPG) — consists of propane and butane. It is found in gas and oil reservoirs, and is 
also a refinery by-product. LPG liquefies under slight cooling and compression, and is used as motor, domestic 
and industrial fuel. 
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2.1.2  The Downstream Sector 
The downstream sector of the oil and gas industry involves the refining of the crude oil 
and/or raw natural gases obtained in the upstream sector, as well as selling or distributing the 
products obtained. Many products are derived from the refining of crude oil including diesel 
oil, liquefied petroleum gas (LPG), asphalt, petroleum coke, gasoline, fertilisers, antifreeze, 
plastic, rubbers, pesticides, synthetic rubber, jet fuel and many more. 
The downstream sector of the industry is the sector that relates to the consumers. Facilities 
involved in this sector include petrochemical plants, oil refineries, natural gas distribution 
companies, retail outlets and so forth. Indeed, the downstream sector is industry beyond the 
initial extraction and processing stages including refining and marketing. The main processes 
involved in the upstream and downstream oil and gas operations include exploration, 
extraction, development, exploitation, production, refining, transporting and marketing.  
 
2.2 History and Legal Frameworks of Iran’s Oil and Gas  
The history and legal frameworks of the Iranian oil industry have generally been classified 
into three periods. The first period consists of the individually negotiated agreements that 
instigated the discovery and exploration of oil in Iran (1901). The most important feature of 
this period was a lack of legal grounds and the prevalence of concessions. The second period 
was from the nationalisation of the oil and gas industry in 1951 until the Islamic revolution in 
1979. The final period is the General Legislative Period that started from the Islamic 
revolution and which is in place to present day, whereby all petroleum contracts have to 
accord with Iran’s Constitution, laws, and petroleum Acts. 
 
2.2.1  From Exploration to Nationalisation (1901-1951) 
The period from the first exploration of Iran’s oil until the nationalisation of Iran’s oil 
industry by parliament in 1951 was characterised by a lack of legislative framework, 
contractual form, and agreements; except individually negotiated with no pre-conditions. The 
first governance system in Iran followed the pattern of concession, taking into consideration 
                                                                                                                                                                                             
77  For instance definition of upstream sector from the perspective of Australia government productive 
commission that published in Review of regulatory burden on the upstream petroleum (oil and gas) sector is 
“The upstream petroleum (oil and gas) sector encompasses exploration and appraisal, development and 
construction, and production. For oil, natural gas and liquefied natural gas (LNG), the definition of upstream 
includes processing and delivery to export terminals or to the intakes of domestic gas transmission pipelines.” 
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the current structure of oil contracts at that time. In other words, there were no existing legal 
frameworks in place during the process of negotiation between the two parties. Normally, and 
like any other oil rich country at the time, concessions were typically signed between Iranian 
rulers as Shah (King) and foreign individuals or companies. Due to the absence of relevant 
legislation, the rulers did not encounter any legal restrictions on the types of contract or on 
the terms and conditions they could agree upon. The two main agreements entered before the 
nationalisation of the oil industry in 1951 were the D’Arcy Concession and the 1933 
Concession Agreement. 
2.2.1A  D’Arcy Concession 
More than a century has elapsed since the beginning of the oil industry in Iran’s sedimentary 
basins. Officially, it commenced with the concession granted to William Knox D'Arcy (a 
British citizen, and an entrepreneur and financer who had made a fortune in gold mining in 
Australia) by Muzaffar al-Din, Shah of Ghajar, on 28 May 1901.78 
The first concession ever granted in the entire Middle East was the exclusive rights to oil 
exploration of the entire country, excepting the five northern provinces of Azerbaijan, Gilan, 
Mazandaran, Astarabad, and Khorasan. The first site chosen for exploration was at Cia Sork 
of the southern Shooshtar region, an almost inaccessible plateau in the mountains of western 
Persia, north of Qasr-e Sirin. Work proceeded on the exploration, but mounting expenditures 
forced D’Arcy to seek financial backing to keep the concession afloat. By April 1904, less 
than three years after its inception, the venture was on the verge of collapse.79 
D’Arcy resolved his financial difficulties by involving Glasgow-based British company, 
Burma Oil (named after its concession operations in Burma) in the exploration.80 D’Arcy’s 
protracted negotiation with Burma Oil resulted in the formation of a new company, 
Concession Syndicates Ltd, in mid-1905, with financial and technical support provided by 
Burma Oil. D’Arcy’s operation thus became a subsidiary, and he was a director of the new 
enterprise.81 
                                                             
78 Simon Chapman, ‘Oil in Middle East and North Africa’, in Lucy Dean (eds), The Middle East and North 
Africa 2004 (Europa publication, 50th ed, 2004) 116. 
79 Ronald W Ferrier, The History of the British Petroleum Company (Cambridge, 1982) 163.                        
80 Ibid. 167. 
81 Thomas Anthony Buchanan Corley, A History of the Burmah Oil Company (London, 1983) 87. 
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The first commercial oil discovery was recorded in the Masjid-e-Solaiman concession area on 
26 May 1908.82 Shortly after the discovery of this huge oil field, the Anglo-Persian Oil 
Company (APOC) was established, which later became the AIOC in 1935. It is now better 
known today as British Petroleum (BP).83 According to the concession, the concessionaire 
enjoyed the exclusive right to explore, develop, exploit and transport petroleum. In return, the 
Iranian government was entitled to 16 percent of the net profit on all operations. The Iranian 
media and Reza Shah (Shah of Iran) objected to the concession after the First World War 
because little money was paid to the Iranian government, causing acrimony in the conduct of 
the agreement. 
2.2.1B  The 1933 Concession Agreement 
By the late 1920s, the APOC was seeking a 20-year extension on the original 1901 
concession. Consequently, a special commission was established for the purposes of 
negotiation. Negotiation missions were carried out by a ‘Taimoortash’ (First Minister of 
Court) on behalf of the Iranian Government with the commission’s aim to negotiate for the 
renewal of conditions.84 The insistence on the inclusion of specific terms in the contract leads 
to a stalemate. Meetings between both parties continued for several years until 1931, when 
the situation became even more critical for Iran. Proceeds from oil dropped to £300,000 
pounds, merely a quarter of its oil revenue of £1.28 million pounds in the previous year.85 
Although the world recession undoubtedly caused this disastrous drop in revenues, the 
government of Iran saw this as directly attributable to Anglo-Persian’s intractable approach. 
The result was a decision from Reza Shah to end the Concession, supported by the Iranian 
Majlis (Parliament). The British government protested the Iranian decision by sending several 
warships to the Persian Gulf, and ultimately the intervention of the League of Nation was 
required to resolve the dispute through diplomatic channels.86  
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Before the ruling from the International Court, the AIOC and Iranian government agreed to 
the key specifications of the 1933 concession as follows: 
a) Payment of 750.000 pounds annually (a minimum guaranteed) plus a royalty (4s gold 
per ton) of oil produced; 
b) Payment of tax to Iran (four percent with a minimum guaranteed tax of 230.000 
pounds annually); 
c) Iran's representation on the board; 
d) Payment of one million pounds (by APOC) as settlement of all past claims; 
e) Reduce the allowable area of exploration to 100.000 square miles; 
f) Full cancellation of the exclusive right for the transportation of oil, 20 percent of the 
share to Iran; and 
g) Cheaper oil for Iranians.87 
With the implementation of the 1933 agreement, the royalties for 1931 and 1932 were 
recalculated on the new basis, with the result that 1,339,132 pounds sterling (US$5,758,267) 
was eventually paid for 1931, in lieu of the amount of 306,872 pounds sterling 
(US$1,319,549) that had caused so much vexation. The Iranian government’s revenues from 
oil sold inside and outside the country increased from an average of 12.3 US cents a barrel 
during 1913-1932 to an average of 21.5 US cents in the period 1933 to June 1951. Total 
revenues rose from US$5.7 million in 1929 to US$10.3 million in 1936 and US$44.8 million 
in 1950. Oil production also rose from 116 thousand barrels per day to 171 thousand and 664 
thousand, respectively, during the corresponding period.88 
 
2.2.2 From Nationalisation to Revolution (1951-1979) 
Before the 1951 nationalisation of the Iranian oil industry, all operations were conducted by 
foreigners with the government playing the role of bystander. These circumstances changed 
after the passage of the Nationalisation Law (1951) when the Iranian government went to the 
other extreme by controlling all exploration, extraction and exploitation operations. The 
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grave economic and political conditions that ensued in the subsequent years demanded 
modernisation. Thus, it was decided to encourage the flow of foreign investment in oil, but at 
the same time provide for Iran’s participation through partnership with foreign oil concerns. 
2.2.2A  Nationalisation 
The first anti-concession proposals were written and submitted to the Iranian parliament by 
the leader of the National Front of Iran’s party, Dr Mohammad Mosaddegh, in December 
1944. However, due to the Second World War and many complex security issues relating to 
Iran and its allies, issues related to nationalisation were put on hold until after the war. 
In the post-war period, Iranian dissatisfaction with the level of oil revenues was greatly 
aggravated by its growing annoyance at the fact that the British government was extracting 
more income from APOC through taxation than the Iranian government was obtaining from 
the exploitation of Iran’s national resources. For example, in the years 1945, 1946, and 1947, 
Iran’s revenue (including royalties and taxes) amounted to 5.62, 7.13, and 7.10 million 
pounds, respectively; whereas, British government taxation reached 15.63, 15.59, and 16.82 
million pounds, respectively over the same three years.89 
A set of reasons including, above all, financial inequalities and rampant poverty in Iran gave 
rise to a nationalistic movement in Iran. During this time, Dr Mosaddegh was appointed as 
the Iranian Prime Minister (27 April 1951) and he cemented the link between Iranian oil and 
Iranian nationalism by transforming oil from a fungible commodity to a political symbol. 
Mosaddegh immediately submitted the draft of the new Petroleum Law to the Majlis, 
incorporating much of his previous ideas and policies on nationalisation.90 
The Petroleum Law was passed on 29 April 1951, and was applied with immediate effect. 
Within a month the NIOC was established, and the nationalisation of the Iranian oil industry 
was initiated.91 
The nationalisation of Iran’s oil industry generated much domestic and foreign argument as 
to the reasons why the Iranian parliament decided to revise the structure of the oil concession 
framework. This thesis argues it was due to Iran's recent independence, its desire to earn 
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higher oil revenues, and the wish for more direct participation by the national government. 
This placed heavier financial burdens and greater risks on the international companies.92 
In the end, it could also be said that the nine-point law provided for the implementation of 
nationalisation, covering inter alia provisions for expropriation of assets of the AIOC, the 
settlement of claims and counter claims of the two parties, the establishment of the NIOC for 
the operation of the Iranian oil industry, and arrangements for the uninterrupted sale of oil to 
the former AIOC customers.93 The major objectives of Iran’s nationalisation comprised: the 
establishment of Iran’s sovereignty, ownership, and control of the country’s oil industry and 
resources; the eradication of British political and economic influence in Iran; the mobilisation 
of financial resources for the implementation of the country’s development plans, which 
needed to be financed largely from the oil revenue and foreign borrowing; and government 
control of all operations of exploration, extraction, and exploitation.94 
Nationalisation had both dramatic and enduring consequences because Britain and America 
thought Dr Mosaddegh was a threat to their nation’s economic interests. The confrontation 
between Iran and Britain resulted in a worldwide purchase boycott of Iranian oil, and to 
temporary political and financial chaos. In the summer of 1953, a coup (TPAJAX) 
orchestrated by the Central Intelligence Agency and British intelligence.95 The coup ended in 
the down full of Mosaddegh and restored the Shah to power.96 
2.2.2B   The 1954 Consortium Oil Agreement 
With the return of the Shah and the instalment of new (Zahedi) government, the stage was set 
to bring Iranian oil back into production and onto the world market. But the main question 
was; how was this to be done? The best and only answer is; the AIOC, for it to take the lead 
would only re-ignite the nationalist fires in Iran. Clearly the US government would have to 
lead the way to an oil settlement. The US government retained special representative, 
Secretary of State Herbert Hoover, to see if a new consortium of oil companies could be 
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created to take up the AIOC’s interests. Subsequently, the Anglo-American inter-company 
talks ended with the signing of a memorandum of understanding on 9 April 1954.97 
The consortium agreed that the shares would be: 40 percent for AIOC (changed to British 
Petroleum Company in December 1954), 14 percent for Royal Dutch-Shell, 8 percent each 
for the five US companies (Standard Oil [NJ], Socony, Socal, Texas and Gulf), and 6 percent 
for Compagnie Française des Pétroles (CFP). This arrangement was later modified in April 
1955 when each of the US major companies gave up one per cent of its holding so that a 5 
percent share could be made available for nine smaller independent US oil companies to hold 
through a joint organisation, the IRICON Agency, which they formed for this purpose.  
On the formation of the consortium, and for the future operation of the Iranian oil industry, 
the negotiations moved to Tehran after agreement had been reached in London. Howard 
Page, of Standard Oil, was head of the consortium negotiating team, and the Iranian 
delegation was led by the Finance Minister, Dr Ali Amini. The oil agreement was finally 
signed in Iran on 19 September 1954 after four months of intensive negotiations, at which 
time Dr Amini submitted the agreement to the Iranian parliament. A month later, the 
parliament approve the agreement by a vote of 113 for and 5 against, with 1 abstention. On 
29 September 1954, the Shah signed the royal assent to create the Amini-Page contract.  
The profits made from the oil operations under the agreement were to be divided equally 
between the consortium and the Iranian government, preserving the principle of 50/50 profit 
sharing that had become the norm in the Middle East. This contract had a basic 25-year term, 
with a provision for automatic renewal for 15 years. The contract also required the 
consortium to relinquish exclusive exploitation rights to 20 percent of the area it controlled 
after each five-year extension period.98 
While this agreement was an improvement over the 1933 concession, it again failed to live up 
to Mossadeq’s promise that securing control of Iran’s own oil would mean controlling its 
own destiny. It was obvious that the NIOC still did not have total control over output or 
marketing99 and that the Iranian government was an owner with no rights.100 The long reviled 
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British and newly despised Americans were still meddling in Iran’s domestic politics. Most 
importantly, the fact that the agreement was accepted by an increasingly autocratic and 
unpopular Shah, rather than Mossadeq, meant that what could have been considered a 
triumph for Iran was perceived rather as a humiliation.101 Finally, the fact cannot be denied 
that the 1954 agreement failed to achieve the main objective of the 1951 oil nationalisation. 
2.2.2C   The 1957 Petroleum Act 
The first Petroleum Law in Iran was enacted on 1957 in the years immediately following the 
signing of the 1954 Consortium Agreement. Three years after the consortium was 
established, and while negotiations were being conducted between the NIOC and Azinda 
General Italiana Petrole (AGIP) Mineraria (the upstream arm of the Italian State Oil 
Company (ENI), the first Petroleum Act was drafted and submitted to the Iranian parliament. 
It was then ratified and promulgated on 31 July 1957.102 
The discovery of some oil and gas fields103 by the Iran Oil Company was the result of action 
by the fledgling national Iranian oil and gas industry. The company set up during the First 
Plan to explore and exploit petroleum not only proved Iran’s growing technical capacity, but 
also helped to give Iran a prestige not hitherto enjoyed by any other oil producing and 
exporting country. Against this background, it is therefore hardly surprising that renowned 
IOCs such as ENI decided to look for oil supplies in the Middle East by offering new 
contractual terms. Since access to crude oil resources was of utmost importance for Italy and 
ENI, a way had to be found for entry into the Middle East oil scene. The NIOC and ENI thus 
pioneered a new form of contractual relationship, thereafter known as 75/25 profit sharing, or 
better known today as Production Sharing Contract (PSC). This broke the hallowed 50-50 
arrangement and heralded a new era in international oil agreements.  
However, a basic and important question is, what had prompted Iran’s governors to enact the 
1957 Petroleum law? Moreover, what was its aim? To encourage private investment in oil, 
the Iranian parliament passed the new Petroleum Law in July 1957. It aimed to provide a 
different basis for Iranian oil operations, a middle way between the concession system where 
the Iranian Government had to assume the role of bystander and rent collector with no control 
over the management or direction of this most strategic industry, and the opposite extreme 
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epitomised by the Nationalisation Law of 1951. The severe economic consequences 
following the 1951 Nationalisation Law demonstrated that a more pragmatic approach was 
required to attract and retain investment in Iran’s crucial oil sector, while also enabling the 
government’s active involvement in this key industry through partnership with foreign 
concerns with the expertise and capital to undertake the risky and invariably long-term 
investments that characterised it.104 
In addition, the Petroleum Act had for its objective the rapid exploration and extraction of 
petroleum throughout the country and the continental shelf (excluding the consortium area), 
and the downstream activities such as refining, transportation, and sale of petroleum so 
obtained. 105 For this purpose, the NIOC was permitted to enter into contractual relationships 
with persons, Iranian or foreign, possessing the requisite technical and financial competence, 
with the aim of developing the hydrocarbon resources of Iran.106 
One important feature of this law was the permission granted to joint ventures with 
government participation. The minimum share to the NIOC for its participation in any such 
ventures was 30 percent107, which was a principle not always adhered to. As was the case 
with the 1953 Consortium, contracts were to be agreed for a period of 25 years108 with 
compulsory relinquishment requirements starting after 10 years109 not leaving the IOC with 
more than 1000 square kilometres.110  
The oil contracts conducted between the NIOC and IOC after the passing of the 1957 law are 
as follows.  
The first, in 1957, was with the Italian Government-owned A.G.I.P. Mineria, which provided 
for the formation of the Iranian company, Société Irano-Italienne des Pétroles (SIRIP).111  
                                                             
104 W A Otman, above n 53, 7. 
105 Wall, above n 38, 792. 
106 Brumberg, above n 23, 15. 
107 The Law Regarding Exploration, Discovery and Extraction of Oil in all Regions of the Country and 
Continental Shelf (Iran) National Parliament of Iran 1957 Article 6 
108 Ibid. Article 7, paragraph 4. 
109 Ibid. Article 7, paragraph 3. 
110 Ibid. Article 8, paragraph 6. 
111 This agreement was shaped on the mixed organisation model in which a new juridical entity, the SIRIP 
(Société Irano-Italienne des Pétroles), was created with equal shareholding by the NIOC and AGIP Mineraria. 
The agreement covered three distinct zones: a zone of the continental shelf located in the northern part of the 
Persian Gulf; a continental zone located in the eastern slopes of the central Zagros Mountains; and a zone along 
the coast of the Gulf of Oman. The total agreement area of some twenty-three thousand square kilometres was to 
be reduced by 25 percent at the end of the fifth year from the beginning of exploration, followed by a further 
reduction of 25 per cent at the end of the ninth year. In any case, the SIRIP could only hold, at the end of the 
26 
 
A second oil contract was signed with Pan American Petroleum Corporation and led to the 
formation in 1958 of the Iran Pan American Corporation, or IPAC.112 The fiscal terms were 
also a significant aspect of these contracts in that they appeared to give the NIOC 75 percent 
of net profits realised from the investment. These were fiscal terms in petroleum investments 
unheard of at this time. In fact, the new contracts were participation agreements in which the 
Second Party (IOC) shared risks and rewards equally with the NIOC. Because the second 
party had to pay 50 percent of its share of profits as tax to the government of Iran, however, it 
effectively meant that 75 percent of profit share went to Iran and 25 percent to the second 
party. However, the second party still received 50 percent of the profits realised from its 
actual investment.113 
Based on the success and experience gained by the NIOC with the implementation of the 
SIRIP and IPAC agreements, and given the ambitious nature of the government’s 
development plans and economic growth objectives, a decision was taken to open a part of 
the continental shelf of the Persian Gulf for international bidding. However, this time round, 
the NIOC decided to carry out, at the expense of those interested in bidding, a marine seismic 
program on the area in question and to make the information so obtained available to bidders 
as a part of the technical file. This approach proved to be an enormous success. Not only did 
this ‘Iranian first’ concept set a trend to be widely followed by other countries, it also resulted 
in the payment of more than $180 million in cash bonuses by five groups of oil companies 
who concluded joint structure agreements with the NIOC in 1965. The significance of this 
round of bidding went well beyond the figures associated with bonuses and exploration 
obligations. A major oil company, Shell, had broken ranks with the other major companies 
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and accepted the concept of participation. This, too, proved to be the forerunner of many new 
agreements leading eventually to OPEC’s Resolution and Participation in September 1971.114 
NIOC once again pioneered an Agency Agreement (a new type of contractual relationship), 
where the operator, ERAP (Entreprise de Rechereche et d’Activités Pétrolières; a French 
State Oil Company) carried the status of a contractor without any ownership rights to 
production.115 The main features of this agreement were the following: 
a) Technical, financial and commercial services were undertaken by ERAP; 
b) The NIOC has financial responsibility for the agreement which covered operations, 
with it understood that all funds required for exploration, appraisal, and development 
operations were to be supplied by ERAP until the cash flow accruing to the NIOC because of 
the operations would be sufficient to enable it to provide the financing for appraisal and 
development; 
c) If a commercial field was discovered and commercial production commenced, the 
NIOC was liable for the repayment of all funds advanced by ERAP; 
d) The oil produced was entirely owned at wellhead by the NIOC; 
e) In case of commercial discovery, ERAP was to be reimbursed out of part of 
production for the loans extended to the NIOC, while it was also entitled to purchase a certain 
quantity of production at a discounted price as remuneration for services rendered, in case of 
commercial discovery; 
f) The NIOC was the owner of all the assets created or used regarding the operation; and 
g) The tax status of ERAP was that of a purchaser of oil, making no profit in Iran.116 
2.2.2D   The 1974 Petroleum Act 
The philosophy underpinning any law could be affected by social situation, economic issues, 
domestic or international conditions, or a long history. Prior to the 1974 Petroleum Law, the 
global oil price has remained low until the late 1960s. However, there was an almost three-
fold increase in crude oil prices from 1970-74, from US$3.39 to US$9.35/bbl. This led to 
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excessive profits for the oil companies and an approach was made to change the substance of 
petroleum contract.  
This situation caused two occurrences. First, in early 1973 the NIOC issued an ultimatum to 
the oil consortiums that unless a new arrangement was agreed upon, Iran would not extend 
the 1954 oil agreement beyond 1979 (the original 25 years), and that the consortium members 
would then be treated as ordinary buyers of Iranian oil. In these circumstances, the 
consortium members opted for a new arrangement to become privileged customers of the 
Iranian oil in return for giving up the management and control of the oil industry in the 
agreement area. Consequently, a 20-year Sale and Purchase Agreement was signed between 
the parties on 19 July 1973 (with retroactive effect from 21 March 1973), replacing the 1954 
Oil Agreement. Secondly, the situation turned out to be one of the major factors that gave 
birth to new types of petroleum agreements with many host countries introducing PSCs and 
other services contracts, while some amended existing participation agreements.117 
To further enhance its control and management of the petroleum operation carried out on its 
behalf by qualified operators, the NIOC drafted a new and innovative Petroleum Act in 1974. 
This was approved by the Council of Ministers and enacted by the Parliament. In 1974, 
Iranian oil production reached its historical peak at 6.021.6 mm b/d.118  
It was also the year in which a new Iranian Oil Act, which amended the 1957 Petroleum Law, 
came into force. This new law envisaged that exploration and production agreements with 
foreign oil companies could only be concluded based on “Risk Service Contracts”. Under 
these contracts, the contractor had no ownership right either to the reserves discovered or to 
the production from the agreement area. In a telling clause, Section 1 of Article 3) stipulated 
that “the petroleum resources and the petroleum industry of Iran belong to the nation. The 
exercise of the Iranian nation over the petroleum resources of Iran with respect to the 
exploration, development, production, exploitation and distribution of petroleum throughout 
the country and its continental shelf is entrusted exclusively to the National Iranian Oil 
Company who shall act thereupon directly, or through its agents and contractors.”119  
As mentioned above, this Act first introduced the  Risk Service Contract concept in Article 3. 
In this contract, the contractor (IOC) had to conduct upstream exploration entirely at its own 
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risk, and had no rights to the reserves discovered or to the production from any field 
developed. If exploration led to a commercial discovery, the IOC had to develop the oil field 
under the supervision of the NIOC. Thereafter, for a stipulated period not exceeding 15 years, 
the NIOC would sell 50 percent of the production to the IOC at a discounted price, enabling it 
to recover its original investment plus a reasonable return on investment.120 
The 1974 Petroleum Law prohibited the IOCs from ownership of hydrocarbon resources and 
stipulated terms restricted solely to the NIOC. The terms of all the Participation Contracts 
made under the 1957 Law were also completely amended in line with Article 19 of this law. 
Thefiscal changes brought about by the new law increased tax payments from 50 percent to 
80 percent and royalty payments from 12.5 percent to 20 percent. Oil prices were henceforth 
determined by OPEC, in line with specific crude oil types. These moves severely impacted 
the profitability of the IOC’s operating in Iran, although production was sustained at an 
average of 5.534 b/d for the years 1975-78 inclusive.121 
Thus, during the period following the nationalisation of the Iranian oil industry, Iran moved 
from individually negotiated agreements to nationalisation, experiencing three sorts of oil and 
gas contracts: concession contracts, product sharing agreements, and service contracts. The 
concession agreement was specific to the period from Iran’s oil discovery up to 
nationalisation; whereas, the other two oil and gas contracts were approved in the 1957 
Petroleum Law (product sharing agreement) and in the 1974 Petroleum Law (service 
contract). 
 
2.2.3 From 1979 Islamic Republic of Iran’s Revolution to the Present Day 
The consortium agreement and all other contracts that had been conducted were terminated 
unilaterally following the 1979 Islamic Revolution. At this time, Iran’s oil and gas industry 
opened a new era of petroleum legal regime whereby the discretion of the state as to what 
type of contractual regime it could engage in was completely confined within the legislative 
framework. 
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2.2.3A   The Constitution of 1979 
The Iranian Constitution prohibited the granting of petroleum rights122 on a concessionary 
basis or holdings of direct equity stakes in petroleum ventures to foreign companies or 
individuals. There were three main articles dealing with matters related to the hydrocarbon 
industry: Article 44 (Sectors), Article 45 (Public Wealth), and Article 81 (Foreign 
Business).123 
Article 44 - Nationalisation of major industries:124 
Article 44 dealt with economic activities in the new state, which were divided into three 
categories: state, cooperative, and private. In this article, the hydrocarbon industry falls under 
‘large scale and mother industries, and major minerals’ which will ‘be publicly owned and 
administered by the State’. The main point of this article is that private ownership in Iran’s 
oil and gas industries is not permitted after the Islamic revolution by nationalisation of all 
major industries. However, privatisation of most mother industries became legally feasible 
later through legislation,125 with the petroleum industry remaining an exception. Thus, even 
now the petroleum industry cannot be privatised in such a way as the electricity sector for 
example. In fact, Article 44 of the Constitution not only forbids any form of private 
ownership, it prohibits private participation (i.e. investment), be it foreign or domestic given 
it uses the words, “owned and controlled by the state”. Based on the 1987 Petroleum Act, 
foreign investment is illegal explicitly. 
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Article 45 - Natural Resources as “Anfal” 126:  
The mineral resources as “Anfal” (an Islamic concept mentioned in the Holy Qur’an); 
namely, public wealth and property.127 
According to the Holy Qur’an, God and the Prophet are owners of Anfal. After the 
revolution, all legislation is based on, and should accord with, Shia Islamic teachings.128 
According to these teachings, Anfal cannot be transferred or sold. This is therefore a serious 
barrier in negotiating any agreement that might give title to oil, either in place or at well-
head, to a private party be it foreign or domestic.129 Article 45 granted rights over all national 
resources to the government, with the hydrocarbon sector the main target. 
Article 81 - On foreign business: 
This article prohibited rights to, or ownership of, the country's resources by any foreign 
investor. This covered both the awarding of concession contracts based on taxation/royalty 
and equity or participation arrangements for the exploitation of hydrocarbons.130 It states: 
“The granting of concessions to foreigners or the formation of companies or institutions 
dealing with commerce, industry, agriculture, service, or mineral extraction, is absolutely 
forbidden.” 
“Absolutely forbidden” means that is even if it ratified by the parliament it would not be 
legitimate in the context of the Constitution. In other words, the government is the only 
authority which can legitimately deal with natural resources. Thus, the concession contract, 
PSA, and joint venture or any other contractual regime is not allowed to involve foreign 
participation and control, ownership or the establishment of foreign companies, due to 
articles 44, 45 and 81 of the Iranian Constitution.131 
Despite the impact of these radical changes to Iran’s oil industry, and the departure of 
expatriate staff and many key production Iranian personnel, the country’s oil industry did not 
                                                             
126 Public wealth and property, such as uncultivated or abandoned land, mineral deposits, seas, lakes, rivers and 
other public waterways, mountains, valleys, forests, marshlands, natural forests, unenclosed pastures, legacies 
without heirs, property of undetermined ownership, and public property recovered from usurpers, shall be at the 
disposal of the Islamic government for it to utilise in accordance with the public interest.  Law will specify 
detailed procedures for the utilisation of each of the foregoing items. 
127 The Qur’an, Surah Anfal. 
128 Iranian Constitution 1979, above n 118. 
129 Shahi, above n 28, 120. 
130 W A Otman, above n 53, 9. 
131 Shahi, above n 28, 121. 
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collapse as many had predicted.132 Not only this, even the massive physical destruction 
inflicted on the industry in the 1980-1988 Iran-Iraq war did not halt production. However, 
these two events undoubtedly inflicted a body blow on the development of Iran’s 
hydrocarbon industry, from which it has not yet recovered. As will be seen in the following 
sections, despite the constraints on FDI imposed by the 1979 Constitution, the Iranian 
government has struggled to implement a workable fiscal regime to attract the IOCs with 
their modern technology and financial muscle to re-build the hydrocarbon sector.133 On 19 
June 1980, the Ministry of Petroleum was established to grant all rights and responsibilities 
over the oil and gas industry. 
2.2.3B   The 1987 Petroleum Act and the Move towards Buy-back Contracts 
Due to events through 70s and 80s in Iran such as the Islamic revolution, the eight-year war 
(1980-88) between Iran and Iraq, and imposition enormous political and economic sanctions 
against Iran from the West, there were profound changes in the Iranian economy. Regarding 
the hydrocarbon industry, the first petroleum law of Iran was ratified on first October of 
1987. In this law, all of Iran’s petroleum reserves were counted as public wealth134, all 
foreign investment in Iran’s petroleum industry was cancelled135, and all previous legislations 
were abolished136 
Article 1: Definition and contractual obligation of parties137 
                                                             
132 - M Takin, ‘Case Study – Iran’, in “Working with Sanctions, Trade Controls & Political Risk (Simon Gore 
Consulting London, 5 & 6 November 2003). 
133 W A Otman, above n 53, 9. 
134  The 1987 Petroleum Law, above n 42, art 2.  
135  Ibid. Article 6. 
136  Ibid. Article 12. 
137  The following terms used anywhere in this Act, shall have the meanings and the definitions described to 
them in this Article: Petroleum Resources: shall mean and comprise every one of the inland territorial divisions 
of land and waters and coastal and international waters and continental shelf where discovery of petroleum 
reserves is probable and petroleum reserves may be found, and their specific technical and geographical 
specifications have been determined by the Ministry of Oil. Petroleum Operations: shall mean and comprise all 
the operations related to conservation, protection and exploitation of the petroleum resources such as research  
survey, geodesy, geological studies, exploration, drilling, operations, exploitation and production, acquisition of 
the required lands, preparation and execution of capital investment projects for erecting installations and 
industries, their development, expansion and renovation; custody, protection and safe-guarding of the units 
related to the oil industry. Also, production and processing operations for rendering crude oil, gas  
and other hydrocarbons (except coal) marketable; refining crude oil and production of petroleum derivatives and 
by-products; gathering, treatment and production of natural gas and associated products; utilisation of petroleum 
and gas derivatives and products for production of various petrochemical products; transportation, distribution, 
sale, and export of oil, gas and petrochemical products; commercial activities relating to the  
exports, imports and productions of oil, gas and petrochemical products; production and provision of industrial 
goods and materials used by the petroleum (oil) industry, establishment of the related incidental facilities and 
services for these operations and training and recruitment of the necessary expert personnel (workforce); 
provision of industrial safety and sanitation requirements and environment protection against pollution resulting 
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Article one outlines the contractual obligations (undertakings) concluded between the 
Ministry of Oil or an operational unit or any natural person or legal entity for carrying out 
and fulfilling a part of the petroleum operations in conformity with the laws and regulations 
of the Government of the Islamic Republic of Iran and based on the provisions of this Act. 
Article 2: Petroleum reserves are public wealth and under the auspices of Ministry of Oil 138 
The main concept of this law is the restriction determined in the Constitution on oil and gas 
sectors. The wording in the 1987 law replaced the NIOC, which in all previous laws had been 
held as the sole authority over all petroleum industry activities, with the Ministry of 
Petroleum, which had been established after the 1979 revolution. However, the NIOC and all 
its subsidiaries continued to deal with all petroleum related activities of Iran, under the 
nominal auspices of the Ministry of Petroleum. 
Article 6: Prohibition of Foreign Investment 139 
This article emphasised prohibition of Foreign Direct Investment (FDI) in Iran’s petroleum 
sector and oil industry. The significance of the 1987 law was in outlawing foreign investment 
completely and rendering Iran’s petroleum industry independent from any foreign assistance 
or participation. According to some observers, this can be traced to an intensely nationalist 
                                                                                                                                                                                             
from the operations by due observance of the criteria laid down by the organisations concerned; techno-
economic reviews, design and planning activities, conclusion of construction, service and consultancy contracts 
in the fields of the above mentioned operations; carrying out scientific and technical studies, research and  
Investigations for development and advancement of the technology and promotion of the level of technical and 
industrial know-how review of the innovations and inventions related to the oil industries and exchange of 
technical and scientific information and industrial experiences with the competent local and foreign institutes in 
the field of petroleum operations.  
Where the scope of petroleum operations interferes with the lawful duties, plans and projects of other 
organisations and organs of the Islamic Republic of Iran, necessary decision shall be adopted through the by-
laws to be prepared and made by the Ministry of Oil and approved by the Council of Ministers.  
Operational Units: shall comprise any organisation, institute or company who assumes liability for and carries 
out certain basic and subsidiary specialised and general operations and related incidental petroleum services.  
Contract: shall mean and comprise contractual obligations (undertakings) concluded between the Ministry of Oil 
or an operational unit, or any natural person or legal entity for carrying out and fulfilling a part of the petroleum 
operations in conformity with the laws and regulations of the Government of the Islamic Republic of Iran and 
on the basis of the provisions of this Act.  
138 According to Article 45 of the Constitution (of the Islamic Republic of Iran), the petroleum resources of the 
country are part of the public domain (properties and assets) and wealth. As such, they  are at the disposal and 
control of the Government of the Islamic Republic of Iran. Moreover, all installations, equipment, assets, 
property and capital investments which have been made or shall be made in future within the country and 
abroad by the Ministry of Oil and her affiliated companies will belong to the people of Iran and remain at the 
disposal and control of the government of the Islamic Republic of Iran. The authority to exercise sovereignty 
and ownership rights over the petroleum resources and installations is vested in the government of the Islamic 
Republic of Iran which on the basis of the regulations, rights and powers prescribed in this Act shall be 
undertaken and executed by the Ministry of Petroleum in accordance with the general principles and policies of 
the country.  
139 All capital investments shall be proposed through the Ministry of Oil based on the budget of the operational 
units and be included upon approval of the General Assembly, in the General State Budget. Foreign investment 
in these operations in any manner will not be allowed whatsoever. 
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feeling after the revolution in Iran particularly, as well as during the Iran-Iraq War (1980-
1988). The law was written in 1987 in the midst of the war, pursuant to the law, whereby 
only the government can be an investor in Iran’s oil and gas industry and which  will be 
predicted through the annual budget. 
Since this was very difficult to achieve, the state entered into pure service contracts with 
international entities, through which the foreign companies provided services without 
investment, in return for a fixed remuneration generated by the sale of the extracted oil. In a 
pure service contract, all risk is borne by the state, and is characterised by substantial capital 
from the state and the aim to seek outside expertise and technology.140   
The government reaffirmed the 1987 Law through a series of far-reaching five-year-plans, 
the first of which was aimed primarily at post-war economic and infrastructure 
reconstruction. Thus, according to this law, no contract would lead to the granting of 
concessions to foreign or foreign investment in Iran’s petroleum sector. Therefore, any RDI 
which led to ownership over petroleum resources, installations and equipment, was 
prohibited and the only scheme permitted was the service contract.141 
2.2.3C   Buy-back Contracts 
The 1987 Law was determined in response to the dearth of funding and for it to be 
implemented the government authorised the NIOC to obtain short and medium-term loans 
from foreign financial institutions to finance five of its oil and gas project.142 It also 
established a series of far-reaching five-year-plans, the first of which was aimed primarily at 
post-war economic and infrastructure reconstruction. The law of the first five-year Economic, 
Social and Cultural Development (1989-1993/94) plan in Note 29 permitted the government 
to resort to buy-back transactions as a means of meeting industrial and mineral needs.143 
Basically, the Budget Act of 1994 introduced the buy-back contract as a legitimate means of 
attracting investment. A maximum of $3.5 billion of foreign investment was allowed 
provided it did not create any commitment for the government or the state bank.144 In 
addition, Note 22 of the Law of the second five-year plan (1994/95-1999/2000) granted the 
Iranian government to enter buy-back deals through Iran’s banks. For buy-back transactions, 
                                                             
140 Daniel Johnston, above n 14. 
141 Leila Zabbah,, above n 43, 10. 
142 The 1987 Petroleum Law, above n 42, art 5. 
143 W A Otman, above n 53, 9. 
144 Budget Act of 1994 (Iran), Islamic Parliament of the Islamic Republic of Iran, Iranian Official Gazette 1994 
[No. 14313 dated 7/2/1373 (April 27, 1994)]. 
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executive rules were approved by the Council of Ministers and its relevant directive was 
issued by Iran’s Central Bank.  
This legislation permitted the IOC to invest in certain oil and gas projects under buy-back 
schemes. Therefore Article 6 of the Petroleum Act of 1987, which prohibits any foreign 
investment in oil and gas projects, was amended by implication. The authorisation to 
conclude buy-back contracts was restated in the second, third and fourth five-year Economic, 
Social and Cultural Development Plans, of 1994/5-1999/2000, 2000/1-2004/5 and 2005/6-
2009/10, respectively.145 
 
2.3 Legal and Comparative Analysis 
This section is devoted to comparative analyses of Iran’s oil and gas legal frameworks as 
divided into two periods: the pre-nationalisation period of the D’Arcy Concession and the 
1933 Concession Agreement; and the nationalisation to revolution period including all oil and 
gas contractual forms. The period after the revolution will be analysed in its own chapter 
(chapter six) due to the revolution’s unique constitution and its specific rule and legislation.   
The pre-nationalisation period (the D’Arcy Concession and 1933 Concession Agreement) 
emphasised the importance and exclusive privilege of these agreement from the perspectives 
of foreign participants. There were also attempts to renegotiate these unbalanced contracts 
due to lack of legislative framework and domestic public pressure. Therefore, any oil or gas 
agreement was subject to approval by the Shah of Iran (Iranian ruler) for lack of clear rule 
and legislation. 
However, in the period from nationalisation to revolution, Iran’s oil and gas industry 
experienced different petroleum contractual regimes such as ‘profit agreement’ in 1954 
consortium agreement, ‘production sharing agreement’ in 1957 Petroleum Law, and ‘risk 
service contract’ in 1974 Petroleum Law. The comparative analyses of these contractual 
regimes give special focus to three fundamental issues regarding the legal framework: 
ownership, duration and income.   
                                                             
145 The Economic, Social and Cultural Development Plans were approved by the parliament, inter alia, to 
advance the market orientation of the economy and to improve population living standards.  
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2.3.1 Ownership 
According to the 1954 Consortium Agreement and the PSA (in 1957 Petroleum Law), once 
the petroleum reached well-head its ownership was transferred to the consortium and IOC, 
respectively. In contrast, in a RSC (in 1974 Petroleum Law), the IOC is not entitled to any oil 
in the reservoir or at well-head. 
2.3.2 Duration 
Based on the 1954 Consortium Agreement, duration of the agreement was 25 years with the 
provision for automatic extension for up to 15 more years. In 1957 Petroleum Law, the 
contract period was 25 years with compulsory relinquishment requirements. However, the 
duration terms of the 1974 Petroleum Law differed in that they stipulated the contract terms 
were to be divided into exploration and exploitation operations, the former being extendable 
for another five-year period. 
2.3.3 Income 
The principle of 50/50 profit sharing between the Iranian government and the consortium was 
agreed in the 1954 Consortium Agreement. Iran’s income from the sale of oil, including 
income taxes and the value of the 12.5 percent royalty, were calculated at posted prices. 
Based on the 1957 Petroleum Law, the PSA’s financial terms were remarkable in that they 
appeared to give the NIOC 75 percent of net profit realised from the investment. In fact, 
participation agreements in Iran were based on a 50/50 ratio, where 50 percent of share was 
the property of the NIOC and the remaining 50 percent belonged to the IOC. The Iranian 
government acquired half of the IOC’s share as tax. This effectively meant that Iran’s income 
was 75 percent of the profit share, with only 25 percent going to the IOC. In addition, 
according to 1974 Petroleum Law, royalty payments to Iran increased from 12.5 percent to 20 
percent and tax payments increased from 50 percent to 80 percent.  
 
2.4 Conclusion: 
Chapter two reviewed the history of Iran’s petroleum, oil and gas contractual framework 
from start of exploration to the present day. The review shows that Iran suffered tension and 
conflict over national interest and benefits in relation to oil and gas industry.  
To transition from individually negotiated agreements to nationalisation and from 
nationalisation to revolution was valuable but costly shift. The general types of oil and gas 
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contracts are associated with three historical periods in Iran’s oil and gas development. These 
contracts are for concession, product sharing agreements, and service contracts. The 
concession agreement was specific to the period from Iran’s oil discovery up to 
nationalisation. The other two oil and gas contractual frameworks were approved in the 1957 
Petroleum Law (product sharing agreement) and in the 1974 Petroleum Law (risk service 
contract). Additionally, the Buy-back contract (a type of the service contract) was introduced 
into the global oil industry by Iran after the revolution. 
It should be mentioned that regardless of the strengths and weaknesses of the contracts, each 
contractual framework was a turning point in that period regarding the opportunities and 
circumstances that occurred. Each of the petroleum contractual regimes was a step toward to 
contractual framework evolution in Iran. For more understanding of the nature of 
international oil and gas contracts, an in-depth comparative discussion is provided in chapters 
three to five. 
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     CHAPTER 3: THE NATURE AND FEATURES OF CLASSIC AND NEW 
OIL AND GAS CONCESSION CONTRACTS 
3.0 Introduction 
The third research question for this thesis is what contractual form is most appropriate to 
develop the future upstream oil and gas industry in Iran having regard to the interest of the 
government of Iran.  
This chapter provides a detailed description and analysis of the most important oil and gas 
contractual forms associated with historic and contemporary oil and gas industry. The 
concession contract – which is the central theme of this research – is subdivided into two 
forms: the Classic Concession Contract (CCC) and New Concession Contract (NCC). This 
chapter will analyse the CCC and NCC, including a comparison of their distinguishing 
characteristics. To understand the CCC and NCC as applicable to Iran, the various forms of 
the concession contract used in the world’s oil and gas industries are reviewed. The primary 
focus is on identifying the key characteristics of the CCC and the NCC as practical globally. 
This chapter is divided into three sections. First, a discussion of the legal nature and features 
of the CCC system; second, an exploration of the NCC system and its features in relation to 
the provisions of some contracts to have been concluded within the new concession 
framework; and third, a discussion of the NCC’s distinguishing characteristics from the CCC.  
 
3.1   Definition of Concession Agreement  
The oil and gas agreements for this thesis are known as "concession agreements" which cover 
various types of contracts. Sometimes exploration and exploitation contracts are embodied 
into either a single document or separate documents. Also, the title will vary depending on 
whether the terms and conditions governing exploration and exploitation activities are found 
in the same document. The agreements that apply to exploration are often called "permits''; 
whereas, the titles issued for exploitation are "concessions" or "leases".  
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3.2  Classic Concession Contracts 
The CCC was the most popular oil and gas contract form throughout the world when oil-rich 
countries still did not have an in-depth perception of the importance of oil and gas. In fact, 
oil-rich countries not only did not realise the value of oil and gas, they did not have the 
advanced equipment and technology required for oil and gas exploration. At this time, IOCs 
imposed their terms on host countries to explore for oil and gas and for further exploitation 
under the CCC form. 
 
3.2.1   Definition 
Concession Contracts have undergone changes in form and concepts since they were first 
introduced over 100 years ago. The word ‘concession’ has been defined in the Black's Law 
Dictionary as:  
“Grants, concession; the regular method by the common law of transferring the 
property of incorporeal hereditaments, or, such things whereof no livery can be had, 
for which reason all corporeal hereditaments, as lands and house are said to lie in 
livery: and the other advowsons, commons, rents, reversions, etc. to lie in 
grant…these thereof pass merely by the delivery of the deed…”146    
Also defined by Macquarie Australian’s National Dictionary as “something conceded by a 
government or a controlling authority, as a grant of land, a privilege, or a franchise”.147 
Another definition of the concession, according to Professor A. Fatouros, is an instrument 
concluded between a state and a private person providing for the grant by the state to the 
individual of certain rights or powers which normally would belong to and be expected by the 
state.148 The concession has also been defined by Professor Kenneth S. Carlston as:  
“An agreement by a state to grant a privilege to conduct an enterprise of some sort for 
a defined period. This agreement may be made pursuant to constitutional or 
legislative authority, but such is the nature of the enterprise which is desired to be 
                                                             
146 Black, above n 1, 361. 
147 Macquarie Australian’s National Dictionary, above n 2, 230.  
148 Arghyrios Fatouros, ‘Government Guarantees to Foreign Investors’ (1962) 63(3) Colombia Law Review 125.   
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established that it becomes essential to function through contract as well as through 
general rules of law”.149  
Hence, the most comprehensive definition clarifies that a concession is a contract by which a 
government or a governmental organ hands over the administration of an organisation or a 
public service such as mines to natural or juridical persons to put into practice. The person 
must cover the costs and capital within a specified and limited time, against sums collected 
from users of public services. Payments should be made to the government under such titles 
as royalty in consideration of the benefits gained from the exploitation of public resources for 
a lengthy, but fixed period.150 Under a concession, government submits the administration of 
an operation in exclusive or semi-exclusive form to the hands of a person or a private 
enterprise.151  
Governments apply two methods to grant concessions: directly through sovereign organs 
such as the government, Prime Minister, the Ministry of Mines or the Ministry of Energy; or 
indirectly through national companies where 100 percent of the shares belong to the 
government. 
 
3.2.2   The Legal Nature of Oil and Gas Concession Contracts 
A concession contract is the granting of certain rights, such as mineral or mining rights, to an 
individual or an entity authorising him or it to explore for and, in the case of a discovery, to 
produce and exploit the mineral(s) object of the concession. Those rights entail ownership of 
the mineral(s) so found and, until recently, the discovery was the rightful owner of the 
reserves of said mineral(s).  
It remains the case in many countries such as the US that oil legislation closely follows 
traditional mining legislations. In most countries however, – especially in Europe, the Middle 
East, and developing nations – the reserves are considered to constitute inalienable natural 
resources, and the concessionaire acquires the ownership of the product at the well-head. In 
fact, through a subtle process, the mining rights are converted into a mere authorisation to 
explore and produce, with the minerals remaining the property of the State until produced. 
The counterpart of the rights granted to the holder of the concession consists of an obligation 
                                                             
149 Kenneth S. Carlston, ‘International Role of Concession Agreements’ (1958) 52 Northwestern University Law 
Review 621. 
150 Ezzatollah Taher Estakhti, above n 16, 22. 
151 Karim Sanjabi, Political Diary, (Author trans, Zohreh Publication, 1963) Khaterat Siasi 1342. 76. 
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for the latter to pay to the granting authority (the host country) a royalty based on an agreed 
upon percentage of production.  
Up to the 1950s, the concession contract was the traditional contractual framework for 
exploiting oil in Iran. The nature of economic concession has long been a controversial issue 
in international law.152 
The question is whether oil concessions have the nature of public law or fall within the 
province of private law.153 An oil concession has neither exclusive public nor private 
character, but a mixed public nor private character.154 Some scholars have suggested that the 
economic development agreements have a public character because they involve vital 
interests of the developing country.155 It seems, therefore, that the State can abrogate the 
concession by unilateral action in the public interest.156 It might be argued that the matter is 
private because the concessionaire acquires privileges under the contract rights analogous to 
those in a contract of private law. Contracts concluded between a sovereign State and a 
foreign national are not governed by international law, but by the municipal law of the 
sovereign State.157 The rationale is that the sovereignty cannot be surrendered by a sovereign 
to an unequal foreign party. In the Serbian Brazilian Loan cases,158 the Permanent Court of 
International Justice (PCIJ) stated; "any contract which is not a contract between States in 
their capacity as subjects of international law is based on the municipal law of some country."  
 
Can an oil concession be termed an international treaty in nature or an agreement like a 
treaty? This view lacks merit as a concession is not analogous to a treaty if one of the parties 
                                                             
152 Muthucumaraswamy Sornarajah, The Pursuit of Nationalized Property 79 (Ian Brownlie, 3th Ed, 1986) 547-
51.  
153 A.Z. El Chiati, Protection of Investment in the Context of Petroleum Agreement  (1987) Brillonline revise 
works 204 Hague Recueil Des Cours <http://referenceworks.brillonline.com/entries/the-hague-academy-
collected-courses/protection-of-investment-in-the-context-of-petroleum-agreements-volume-204-
ej.9789024737420.009_170>. 
154 Daniel Patrick O'Connell, ‘A Critique of the Iranian Oil Litigation’ (1957) 60 (4) The International and 
Comparative Law Quarterly 267, 270 <https://www.jstor.org/journal/intecomplawquar>. 
155 Rainer Geiger, ‘The Unilateral Change of Economic Development Agreements’ (1974) 23(1) The 
International and Comparative Law Quarterly  73 <https://www.cambridge.org/core/journals/international-and-
comparative-law-quarterly/article/div-classtitlethe-unilateral-change-of-economic-development-
agreementsdiv/C408F487C4BCA6DABADDE28109A14D8C>. 
156 Derek William Bowett, ‘State Contracts with Aliens: Contemporary Developments On Compensation for 
Termination or Breach’ (1988) 59 British Year Book of International Law 49 
<http://www.worldcat.org/title/state-contracts-with-aliens-contemporary-developments-on-compensation-for-
termination-or-breach/oclc/83643737/editions?editionsView=true&referer=br>.  
157 Frederick Alexander Mann, Further Studies in International Law (Oxford University Press, 1990) 178-79.  
158 Case Concerning the Payment in Gold of the Brazilian Federal Loans Issued in France (France v Brazil) 
(Judgment) [1929] P.C.I.J (ser. A)  Nos. 20/21. 
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is a foreign private company. According to Derek William Bowett, not only is an investment 
contract not a treaty, it cannot even be regarded as analogous to a treaty. For there is a world 
of difference between an agreement under international law between two equal, sovereign 
States and a contract between a State and a private party governed prima facie by the State's 
own law.159 
Economic concessions are not agreements between subjects of international law. According 
to Angelo Piero Sereni,160 the rules of international law do not lend themselves to the 
regulation of relations among parties which are not recognised as international subjects.  
This view was accepted by the International Court of Justice (ICJ) in the Anglo-Iranian oil 
dispute of 1952.161 On 22 July 1952, while declining its jurisdiction regarding the Anglo-
Iranian oil dispute,162 the Court authoritatively stated that the 1933 concession agreement is 
nothing more than a concession agreement between a government and a foreign corporation. 
The UK Government is not a party to the contract; there is no private contract with the 
government of Iran and the Iranian government cannot claim from the UK any rights which it 
may claim from the Company, nor can it be called upon to perform towards the UK 
government any obligations which it is bound to perform towards the Company. The 
document bearing the signatures of the Iranian government and the Company has a single 
purpose: the purpose of regulating the relations between the government and the company 
regarding the concession. It does not regulate in any way the relations between the two 
governments.”163 
Thus, the concession contract cannot be categorised completely as private or administrative 
because in concessions, one side of the contract is the government, or an administrative body 
and the subject of the contract is the public affairs or services or the exploitation of public 
resources and wealth which ties the contract to public law. This results in room for discretion 
from the government about the cancellation of the contract, the interpretation of contract 
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terms, and nationalisation of the subject matter of concessions. However, a concession 
contract follows the rules of private law which are subject to the parties’ will and this 
characteristic leads us to call it a mixed contract.164 According to commercial law principles, 
a concession contract should have as its goal to build economic-industrial infrastructure or 
natural resources exploitation by way of cooperation between private and public 
(governmental) capitals.165 
 
3.2.3   Features 
The classic concession system included the following simple characteristic features contained 
within some agreements.  
3.2.3A  Area 
The area of the concession was very large; sometimes covering the entire national territory 
or, at least, the most promising part of that territory. This wide geographic area coverage was 
not reduced using relinquishment provisions for certain parts of the area, since few of the 
classic concessions included mandatory provisions of that kind. A typical example of this 
approach can be found in a 1937 concession agreement between the Sultanate of Muscat and 
Oman and an IOC (the 1937 Agreement):166 
The area to which this Agreement applies is the Sultanate of Muscat and Oman including all 
island and Territorial Waters appertaining thereto, but excluding Dhofar and Gwandur (here 
in after referred to as "the leased Area") and being all that Territory within the boundaries of' 
the Sultanate of Muscat and Oman. 
3.2.3B  Duration 
The duration of the concession was very long; typically between 60 and 75 years, and 
sometimes up to 99 years (Kuwait). Thus, the following provision may be found in the 1937 
Agreement:  
                                                             
164 Ezzatollah Taher Estakhti, above n 16, 16. 
165 Geiger and Seren, above n 20, 7. 
166 Sultanate of Muscat and Oman (Oil Concession Agreement 1937) Qatar national Library < 
https://www.qdl.qa/en/archive/81055/vdc_100000000833.0x00001b> and also see Oil Concessions in 
Five Arab States 1911–1953: Kuwait, Bahrain, Qatar, Trucial States and Oman (Cambridge University Press, 
1989). 
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“The period of this Agreement shall be 75 (Gregorian) Calendar years from the date 
of signature”.167  
3.2.3C  Ownership  
The IOC was the exclusive owner of the petroleum reserves found in the area covered by the 
concession; it was free to dispose of them as it saw fit. In that concession, the 1937 
Agreement provided:  
“In consideration of the payments prescribed in Article 22 the Sultan hereby grants to 
the Company for the remainder of the per 100 of this Agreement the exclusive right to 
explore search for drill for produce, win, refine, transport, sell, export and otherwise 
deal with or dispose of the substances and to do all things necessary for all or any the 
above purposes within the leased area.”168 
3.2.3D  Financial benefits 
In concession contracts, financial and payment arrangements were designed under the 
following mechanisms: 
- Payment of a sum as bonus to host state at the time of granting the concession; 
- Payment of a sum as land retention fee at the beginning of exploration phase; and  
- Payment of a sum as royalty at the production phase.169 
Bonus is defined as a sum to be paid by the private party of the oil concession contract at the 
time of signing the contract, whether immediately or in instalments at fixed periods of time or 
subject to conditions.170 In the other words, bonus is a kind of goodwill paid by the operating 
or investing company for quality areas. 
As far as a land retention fee is concerned, it should be noted that in contracts designed for 
regions with limited area, a land retention fee was rather considerable. But, as to concessions 
on vast areas, a minor sum was demanded as land retention fee in proportion to every square 
kilometre or square mile. 
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The financial benefits accruing to the host country were limited and consisted primarily of 
payments based on volume of production – royalties – at a flat rate rather than a percentage 
of the value of the oil produced.171 The following provision was included in the 1937 
Agreement: 
Article 8 
During the option period of five years the Company shall pay to the Sultan the sum of 5000 
rupees a month, making a sum of 300,000 rupees in all. The first payment shall be made 
within 30 days after the date of signature of this agreement, and subsequent payments on the 
first day of each calendar month thereafter. 
In some contracts, royalty is calculated as a fixed sum for every ton of production and in 
others in the form of a percentage of the concessionaire’s profits.172 
3.2.3E  Participation 
All funds required for exploration and exploitation were provided by the IOC as a direct 
investment. There was no provision opening the way for the host country participation in the 
venture, be it at the exploration or exploitation stage. 
3.2.3F  Control 
The concessioner retained control over virtually all aspects of the operation, including the 
rate of exploration, the decision to bring new fields into exploitation, the determination of 
production levels, the right to transport the hydrocarbons discovered, the hiring of personnel, 
and the setting of prices. The host country participation in management – where it occurred at 
all – was limited to symbolic minority representation on the boards of a few concession-
holding companies, but involved no effective influence on policy decisions. The following 
clauses included in the 1937 Agreement are illustrative of this: 
Article 12 
The Company shall have the right to import water, the Substances, fuel, machinery, motor-
cars and lorries, aircraft, equipment, plant, timber utensils, iron work, building materials, 
food supplies, medicines, medical supplies, office equipment and household furniture, and 
other materials, equipment and goods of whatsoever nature required by the Company and its 
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employees for the purpose of its operations. Also, to export the Substances and articles 
previously imported by the Company free of customs or export duty and taxes or other 
charges. The Company, its personnel, its operations, income, profits and property including 
the Substances shall be exempt and free during the period of this agreement from all present 
or future harbour duties, imposts and charges of any kind whether state or local, tools and 
land surface rent of whatever nature.173  
Article 13 
For its operations, hereunder the Company shall have the right without hindrance to 
construct, maintain and operate power stations, refineries, pipelines and storage tanks, and 
any other facilities works which the Company may consider necessary, and for such purposes 
to use free of all payment any stone, sand, gravel, gypsum, lime, clay or similar material or 
water. The Company at its discretion may select the position of any such works. The 
Company shall likewise install and operate without hindrance all such means of 
transportation by land, air and water as may be necessary for the effective conduct of its 
operations hereunder.174   
Article 14(b) 
The Company shall have the right and be given the necessary facilities: 
To lay down pipelines, erect pumping station tanks and any other works and buildings over 
and on the territory of the Sultanate of Muscat and Oman for the transporting the Substances 
from any territory adjoining the Sultanate suitable for the refining or shipping of the 
Substances which the Company may select. No duties, taxes, charge or dues of any nature 
whatsoever shall be levied in respect of such import or transport.175 
Article 16(b) 
The company shall employ subjects of the Sultan for all works for which they are suited 
under the supervision of the Company's skilled employees, but if the local supply of labour 
should in the judgment of the Company be inadequate or unsuitable the Company shall have 
the right to import labour, preference being given to labourers from neighbouring Arab 
countries who will obey the local laws. The Company shall also have the right to import 
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skilled and technical employees. This type of classic concession agreements did not provide 
for the possibility of renegotiation.176   
For more clarification of the early or classic concessions framework, the general and common 
concession contract characteristics are enumerated as follows: 
A. Under a granted concession, the investing company enjoys an exclusive right to 
explore, extract, purify and export crude oil and natural gas in the region covered by the 
concession and assumes responsibility for all risks and costs. 
B. A maximum amount of time is fixed for the discovery and beginning of exploitation 
operations in an economical manner. The grantor is entitled to cancel the contract in such 
cases when the timetable is not met. 
C. The duration of concession typically lasted for 60 to 75 years and in some cases 99 
years, as was the case of Kuwait. 
D. The geographical scope of the contract was vast as it sometimes covered the whole 
country or a significant portion of its territory and no mechanism was generally devised to 
decrease the regions covered by the contract. 
E. The oil company is deemed to be the owner of the reservoir and the produced product, 
and exerts comprehensive control over all operational dimensions and details including 
exploration speed, decisions as to explore new fields, determination of production rate, 
employment of personnel, price setting for oil, and transportation of produced oil. 
F. For the good conduct of the operation, a set of rights are granted to the 
concessionaire. They are initially not directly related to the concession and are sometimes 
against the sovereign right of the host state, such as the right to construct road networks, 
railway, airports, radio, telephone, telegraph etc. 
G. The concession holding company was entitled to the right of ownership of land. If the 
land in question belonged to the State, it went under the control of the concessionaire free of 
charge. In cases where the land belonged to a private person, the owner was bound to submit 
it at a price within the range of prices of the adjacent pieces of land irrespective of the 
existence of oil deposit in it. 
H. No clause was inserted in the concession agreement regarding the participation of the 
host state in the investment and its involvement in the management of the project. 
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I. Oil companies deliver a specified amount of oil and its products at a fixed price to the 
host state for the sole purpose of satisfying its domestic needs. 
J. For the good performance of the operation, the concession holding companies 
established subsidiaries, especially for transportation and marketing. 
K. Officially and prescribed in written form, the host state was entitled to supervision, 
inspection and auditing of the financial statements and revenues of the Company which 
practically faced obstacles on the way to their implementation. 
L. In the early concession contracts, companies were not generally obliged to pay to the 
government any tax for their revenues and subject to concession contracts. Concessionaire 
companies were exempt from paying excise duty for the importation of tools and machinery 
used in their operation. 
M. In the event of a dispute between the company and host state, an arbitration 
mechanism was designed according to the scope of the substantive and procedural 
jurisdiction of the host state and relied on international custom or the civilised nations’ law. 
N. In classical concessions, no rules were laid down for amending or revising the terms 
of the contract in consideration of the pass of time.177 
Most countries which granted the first oil concessions lacked the required infrastructure to 
perform oil operations and deliver oil to domestic and international markets. Therefore, 
concession holders in addition to the oil concession obtained for the achievement of their 
goals such easements as the permit to construct road, railway, airport, port, and quay from the 
host State.  
It is expected that the construction of such installations will be welcomed in every country as 
a demonstration of signs of development. However, because of the pessimism surrounding 
the imperialistic goals of foreign companies and their national governments, the contract 
clauses related to such easements were evidence of the incompatibility of the concession 
system with national sovereignty. These sets of permits were viewed as a constituent 
component of the very nature of concession. 
The stigma associated with the ‘concession’ term was so powerful that the English company 
also avoided using the word at the time the 1933 concession was in force. It was also 
indicated in the 1933 concession (1312 according to Persian calendar) under the title of 
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Convention in its official correspondence and wording, and this word caught on as a rather 
established title for that contract in different political, legal and academic settings in the 
west.178 With negative perceptions of concession left in the minds of companies, new titles 
were applied to the present-day contracts concluded that have the content of concession such 
as the concessionary contract or license.179 
 
3.3   New Concession Contracts 
New Concession Contracts concluded after the classical concession since 1960 include 
various contract types. Notably, the role of government gained more importance with the 
consolidation of the position of absolute sovereignty of government over natural resources.180 
NCCs also had significant effect on the development and progress of concession agreements. 
Hence, the NCC is likely to be labelled a "license”, and the terms will hereafter be used 
interchangeably. At a more basic level, however, the fundamental concept remains 
unchanged. 
The NCC provided the host country with a more active role and a corresponding decrease in 
the responsibilities and rights of the IOC.181 Such modifications however did not alter the 
legal nature of the concession agreement. The terms were very different from those under the 
classic concession system with the result that the features most disadvantageous for the host 
country were progressively eliminated. Thus, the basic terms of the agreements are similar 
although many differences remain. The following section examines the NCC with 
consideration to the elements that characterised the classic concession.  
 
3.3.1   Features 
The main features of the NCC are like others, irrespective of the type contract concerned. In 
turn, the NCC’s characteristics can be summed up as follows:  
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3.3.1A   Parties 
Although the sovereignty of the country as fundamental grantor remains, parties in the NCC 
are different to those in the classic concession. In the NCC, the usual practice is to authorise 
the delegated party such as the Ministry or national oil company to negotiate with the IOC on 
implementing the concession contract on behalf of the government. The Head of government 
is not likely to deal with IOC. Hence, representatives of the government as part of the 
concession agreement are responsible for administering the relevant legislation and for 
supervising all operation phases carried out by concessionaries as other part of concession 
agreement.       
3.3.1B   Method of Awarding a Concession 
The methods of awarding a concession are 
A. Indirect negotiation  
In indirect negotiations, the NOC awards a concession to the IOC on behalf of the 
government. The government typically does not allow direct negotiation to avoid possible 
corruption. So, the negotiation is conducted indirectly through a state-owned oil company.182 
B. Auctioning 
The most common method of awarding concessions is competitive bidding or auctioning. All 
provisions of the agreement, other than the term to be bid, are established in advance. 
Applicants may be required to meet certain minimum financial and experience requirements 
to participate in the bidding process, but the licenses on specific blocks are awarded based 
solely on competitive sealed bids.183 
C. Tender 
The tender is an alternative to both the auctioning process and indirect negotiation and allows 
the sovereign nation to take a variety of factors, other than the high bid, into account in 
making an award. Most North Sea countries use this system.184 
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3.3.1C   Scope of rights granted 
In the NCC, the scope of rights are granted to defined areas commonly termed “block”. A 
limited number of block(s) is often granted for concession operations.  Depending upon the 
country, the type of license granted, the type of area covered, and the size of the block offered 
for a concession will vary considerably.185 
Nonetheless, the block(s) should be large enough to make it reasonably likely that exploration 
and production will be profitable. A good illustration of this new modern approach is found 
in a new form of concession agreement entered into in 1967 between the Sultanate of Muscat 
and Oman and an IOC (the 1967 Agreement): 
Article 5 
“The Company may at any time on giving to the Sultan 60 days written notice in advance 
relinquish such part or parts of the Leased Area as it may select and must so relinquish 
sufficient part or parts as shall reduce the Leased Area at each of the dates set out in the table 
appearing below to no more than the number of square miles set opposite the respective date:                  
                        Date                                           Square Miles 
             1st January, 1970                                     60,000 
             1st January, 1980                                     40,000  
             1st January, 1990                                     20,000 
Areas relinquished on or before 1st January 1970 shall consist of blocks of not less than 
1,000 square miles each and areas relinquished after 1st January. 1970 shall consist of blocks 
of not less than 500 square miles each. Each block shall consist of units bounded by 5-minute 
parallels of latitude and 5-minute meridians of longitude. The greatest length of any block 
shall not exceed six times its average width.”186        
3.3.1D   Duration 
The duration of the modem concession is usually in the thirty-five to forty-year range with 
the possibility of extension if oil is still being produced in commercial quantities at the end of 
the period. For example, Article 2 of the 1980 Abu Dhabi concession provides for a thirty-
five-year term. 
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Article 2 
The terms of this agreement shall be a period of thirty-five (35) years, from and after the 
effective date.187 
The "two-term" technique exemplified licenses served in (concession) oil and gas new 
concession contracts. An initial, relatively short period is granted to permit the licensee 
(concessionaire) to conduct exploratory testing and begin the work program. The license is 
then continued into a further term only if the initial work conditions have been met. For 
instance, the Turkish petroleum code, Article 65, specifies that a license is to be granted for 
twenty years with the possibility of two extensions for no more than ten years each if certain 
conditions have been met. Also, licenses granted by Norway during the licensing rounds of 
the 1980s provided for a six-year term with a "period of prolongation" of thirty years.188 Most 
UK licenses during this decade were for the same length.189 
3.3.1E   Government revenue  
The NCC’s provision for compensation to the host country are considerably sophisticated and 
very widely.190   
Basically, government revenue – in other words, compensation to the host country – is 
acquired through the follows mechanism: 
A. Bonus 
Many concession agreements include bonuses payable on signature of the agreement, on 
discovery of the petroleum field, or on reaching certain levels of production. For instance, the 
Abu Dhabi concession case provides for a bonus payment at the beginning of the concession 
and later upon attaining certain levels of production.191 
B. Annual rent 
The concession providence for annual rental payment based upon certain level of 
production.192 It is calculated from the amount of crude oil sold during the year. Therefore, 
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some oil-rich countries announce the schedule of annual rent every year which depends on 
the level of production in that year. Thailand’s NCC is a good sample.  
C.  Royalty   
Royalty is a payment expressed as a percentage of the oil and/or natural gas volumes 
produced by the licensee in a concession contract. It is payable in cash or kind (as 
government prefers) to the owner of the petroleum in situ, to both onshore and offshore 
production.193 The most common type of payment to the State made under the concession 
framework is a royalty, to the extent that the financial framework of a concession contract 
generally includes a royalty. In fact, a royalty was initially the sole payment.  
The royalty is calculated based on the produced product rather than the profits made by the 
company. This is unpleasant for oil companies, especially in areas where production costs are 
high. Thus, companies tend to pay only part of the host State revenues in the form of a 
royalty so that it will not be the sole mechanism of the host state’s income. 
However, after the social and economic development of oil-rich countries, the enactment of 
tax statutes and improvement to tax levying bodies, a royalty is seen in practice as losing its 
significance in the financial arrangements of the contract. Apart from tradition and custom, 
the sole factor keeping royalty payments in contracts is that it guarantees a minimum 
payment to host State irrespective of the profitability or non-profitability of the project.194 It 
is for this reason that the royalty demonstrates its real importance and function at a time when 
the total income decreases dramatically. 
A royalty primarily constitutes between 10 to 15 percent of the product. Oil-rich countries, 
however, design various royalties, paying attention to different strategies for the development 
of oil fields and established financial systems in the country. For instance, in the US, oil field 
owners sometimes submit the fields at auction with a rate of up to 50 percent. In New Guinea 
(situated in Oceania), however, the rate of royalty is 1.25 percent.195  
The royalty will be more profitable using a sliding scale based on level of production. A good 
example is the UK where onshore licenses granted before the effective date of the Petroleum 
(Production) Regulations of 1982 were payable under the following scale: 
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# OF TONES PRODUCED & SAVED                                  ROYALTY RATE (%) 
First 100,000                                                                                       5 
Next 50,000                                                                                        7.5                                                                                          
Next 50,000                                                                                         10           
Thereafter                                                                                            12.5 196      
Alternatively, the scale is much higher and all other portions of government revenue are 
much greater where oil company interests in development are great and where profitable 
production appears assured. For example, the 1980 Abu Dhabi concession combines a rather 
"classic" concession format with government revenue based on payments analogous to the 
bonus, delay rental, and royalty payments found in the standard US oil and gas leases.197 It is 
entered into at a time when oil prices are near their peak and uses a more sophisticated 
method for determining royalty payments than is found in most modern US leases. The 
relevant provision is as follows:     
Article 13 
The Company shall pay to the Government a (fully expensed) royalty equal to 12.5 percent of 
the posted price of crude oil produced and saved in the concession area each year. This 
excludes crude oil used by the Company in its operation hereunder, as gauged at the point of 
export after deducting the basic sediments and water. If the production of crude oil during a 
calendar year shall reach an average rate of 100,000 barrels per day, the Company shall pay a 
(fully expensed) royalty of 16 percent of the posted price. If the production of crude oil 
during a calendar year shall reach an average rate of 200,000 barrels per day, the Company 
shall pay a fully expensed royalty of 20 percent of the posted price. 
The royalty herein provided shall be paid in whole or in part, in kind or in cash, at the 
discretion of the government. The government’s decision to take its royalty wholly or partly 
in kind shall be given by notice in writing to the Company not less than three calendar 
months prior to the beginning of the calendar year to which such notice applies and shall 
cover a minimum period of one calendar year. Deliveries in kind hereunder shall be credited 
against royalties at the prevailing posted price.198 
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Sliding scales can also be based on factors other than levels of production. The Algerian 
mineral law regime fixes a base royalty rate of 20 percent, but reduces the percentage to 
16.25 and 12.5 in areas which present exceptional difficulties for exploration and 
development. Recently, variable royalties have become more popular than fixed royalties.199   
3.3.1F   Tax 
Another significant element of the government concession is tax. The evolution of the 
taxation payment illustrates the extent to which it is complicated. In the NCC, the 
concessionaire pays to the host country a specific amount of tax on the income earned in the 
country.200  
Since the 1970s, the trend has been to devise more and more complex tax regimes because of 
the oil crisis. For example, the introduction of special taxes designed to increase government 
revenue in relation to the profitability of petroleum operations. The various "windfall profits” 
taxes provide for a supplementary taxation in cases where profit accruing by the IOCs 
exceeds certain limits are a good illustration of this trend. A more recent design is the 
introduction of the Rate of Return (ROR) taxation system which calls for adjustment of the 
government "take" as a function of the IOC’s Discounted Cash Flow (DCF) rate of return. 
Indeed, valuation of oil is necessary not just for determining in-cash royalty, but also for 
assessing taxes.  
The tax rate is mostly established in legislation which may even be distinct from the relevant 
petroleum code, even though taxes frequently constitute the greatest source of government 
revenue on a profitable operation. Indeed, in the UK, the Petroleum Royalties (Relief) Act of 
1983 eliminated royalty payments on petroleum from most new offshore fields. Excepting 
licensing fees and other bonus-like payments, taxes were almost the sole source of 
government revenue.201 
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3.3.1G   Ownership 
Although the foreign contractor is granted rights to explore and sometimes develop the oil 
field, ownership of resources is different. Based on the NCC, ownership of resources remains 
with the government. It should be noted that ownership of petroleum existing on or below the 
surface belongs to government. However, the government can grant ownership to a foreign 
company in a well-head or in a sale point. Thus, oil resources are owned by the government, 
but petroleum is owned by the concessionaire at well-head subject to government approval.         
3.3.1H   Training and Employment 
In the NCC, the government typically seeks to exercise some measure of control over the 
work-force brought into the country. Hence, the IOC is required to employ nationals of the 
host country to the extent practicable. For example, article 6 in the 1967 agreement states:  
“The Company shall train and employ subjects of the Sultan as far as practicable for 
all work in the management and conduct of its operations hereunder for which they 
are suited. 
If the local supply of unskilled, skilled or technical employees should in the 
judgement of the Company be inadequate or unsuitable, the Company shall have the 
right to recruit other employees from outside the Sultanate, except from sources not 
approved by the Sultan, and bring them into the Sultanate.”202 
3.3.1I   Participation 
The licensee or concessionaire's discretion is further limited by the requirement that the host 
country's state oil company participate in the license. Although the state company is not 
likely to be the operator, it is a party to the joint operating agreement covering the licensed 
area and participates in operational and developmental decisions. 
3.3.1J   Report of Operation 
According to the NCC, the IOC is required to report all project operations to the government. 
In some countries where the NCC is used as a legal framework for the oil industry, some 
details about the phases of operation are required by the government. Furthermore, language 
to that effect is included in the agreement. For better understanding, there are two clauses in 
the 1967 agreement as follows: 
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Article 9 
(a) The Company shall present to the Sultan within three months of the end of each year a 
report of its operations within the Sultanate including geological data, drilling operations 
carried out, employee statistics, and such other data as may be required by the Sultan. 
(b) The Company shall present to the Sultan at least two months before the 
commencement of each year a statement of its intended operations in the Sultanate including 
a description of the nature and extent of the geological and geophysical exploration and 
drilling operations planned to be carried out in that year in the leased area.203 
 
3.4   Distinguishing Between the Classic Concession and the New Concession Contract 
This section explores the following distinguishing characteristics between the CCC and the 
NCC:  
3.4.1   Party 
In the CCC, the party granted the concession is a natural person or a juridical person like an 
IOC or consortium; whereas in the NCC the party is granted the concession by law or 
relevant legislation.  
 
3.4.2   Method of awarding  
One of the most evident types of CCC is direct negotiation. As mentioned previously, all 
concession was awarded based on individual negotiations with no pre-conditions. Thus, 
concessions were signed between the King and foreign individuals or companies; whereas, a 
concession in an NCC is awarded through competitive bidding or auctioning. In this method, 
the negotiation is conducted indirectly through a state-owned oil company authorised on 
behalf of the government. This system, unlike the classic concession, is not exposed to 
corruption.  
 
3.4.3   Area of concession 
The geographical scope of the CCC was so vast it covered the whole or a significant part of 
territory and no mechanism was generally devised to decrease the regions covered by 
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contract. Compared to the classic concession, the area granted by the NCC is quite limited. 
As stated, the country follows the NCC contractual system whereby licenses are issued for 
defined areas as block(s). In fact, the most obvious factor distinguishing the new type of 
concession from classic type is the reduction in geographical areas covered by the 
concession. Some authors believe this is incompatible with the national sovereignty of states.  
 
3.4.4   Duration 
The duration of the CCC was typically not less than six or seven decades, and in some case 
up to 99 years (e.g. the Kuwait case). In contrast, the NCC duration is usually thirty-five to 
forty years.  However, there is the possibility for an extension for ten years or more. 
 
3.4.5    Ownership 
There is a big difference in ownership between CCC and NCC. In the CCC, the IOC was 
owner of the reservoir and had exclusive right to the oil produced. In fact, the petroleum and 
its resources, and rights to the exploration, development and export of the petroleum was 
granted to the foreign company, exclusively. In contrast, in the NCC the oil resource belongs 
to the government and only the petroleum in the well-head owned by the concessionaire. The 
concessionaire’s ownership to the petroleum in the well-head is also subject to government 
approval. 
  
3.4.6   Government revenue 
Government revenue in the CCC was limited, comprising a bonus, land retention, and fixed 
royalty. Thereafter, government revenue was less than what it should be. In the NCC 
however, government revenue can vary widely. The structure of some fixed payments has 
changed to provide more benefits to the government such as types of bonuses, annual rent, 
and royalty payments, as well as new financial frameworks to take more revenue from oil 
income such as sliding scales, a variety of royalty types, windfall benefits, and taxes. 
3.4.7   Taxation 
In CCCs, companies were not generally obliged to pay the government a tax for their 
revenues and were subject to concession contracts. Concessionaire companies were exempt 
from paying excise duty for the importation of tools and machinery used in their operation. In 
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NCCs, the complicated taxation mechanism levied on the IOC considers the level of oil 
production, oil income, and amount of extraction. 
 
3.4.8   Participation 
According to the initial concession, the IOC as a direct investor provided all funds required 
for exploration and exploitation. In other words, no clause was inserted in a classic 
concession agreement regarding participation of the host country in the investment and its 
involvement in the management of the project. So, there was no provision for government 
participation in the venture. In contrast, participation has major role in the NCC. In NCCs, 
the government is a party to the joint operation agreement and can participate in 
management, board, and operational and developmental decisions.  
 
3.4.9   Control 
The government can control the oil operation phases to the extent that it takes part in the 
project. Participation will enable the government to control the oil project. In fact, in CCCs 
the IOC exerted comprehensive control over the entire operations including exploration 
speed, decisions as to explore new fields, determination of production rate, employment of 
personnel, price setting for oil, and transportation of produced oil. In the NCC however, 
unlike the CCC and the exercise of sovereignty, host countries are given authority to control 
the IOC’s decisions, although the extent of this control depends on the terms of the NCC, 
with management and control mostly in the hands of the concessionaire.  
 
3.4.10    Renegotiation 
In CCCs, no rules were laid down for renegotiation of the contract’s terms in consideration of 
the passing of time. In NCCs, the parties insert the renegotiation terms in the agreement to 
amend or revise the terms of agreement in response to new situations and unexpected 
conditions. 
3.4.11    Settlement of Dispute  
In the CCC, in the event of a possible dispute between the company and host country, an 
arbitration mechanism was designed according to the substantive and procedural jurisdiction 
of the host country and relied on international custom or the civilised nation’s law. Whereas 
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in the NCC, an attempt to resolve any dispute shall first be made through mutual settlement. 
If this fails, an ad hoc arbitration is undertaken. Also, interpreting an award is accomplished 
according to the host country’s law and applicable principles of international law. 
 
3.5   Conclusion  
Although the CCC has been used around the world for oil and gas contracts, it has almost 
disappeared as industrial practice.  
Section 3.4 of this Chapter analysed the key advantages of the NCC as a contractual form for 
contemporary oil and gas resource development. These advantages can be summarised as: 
- In the NCC, the party is granted the concession by law or relevant legislation; 
- The method of award in the NCC is through competitive bidding or auctioning; 
- Area of concession in the NCC is quite limited and defined as a block;  
- The duration of the NCC is shorter than the CCC; 
- In the NCC, the oil resources belong to the government and only petroleum in the 
well-head is owned by the concessionaire; 
- Government revenue sources in NCC are wide and various; 
- A complicated taxation mechanism is applied to the IOC in an NCC; 
- In the NCC, the government is given authority to control oil and gas operations; 
- NCCs allow for the parties to renegotiate the terms of contract in response to new 
situation; and 
- In the NCC, attempts to resolve any disputes shall first be made through mutual 
settlement and then through ad hoc arbitration if a mutual settlement cannot be reached. 
The NCC is a contract framework that has enough flexibility to be compatible with the 
different perspectives and interests of the contracting parties. To further our understanding of 
the role of the NCC in the development of the oil and gas industry, an examination of some 
countries which currently use or have previously used the NCC as a contractual framework is 
provided in the next chapter.   
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CHAPTER 4: NEW CONCESSION CONTRACT: COMPARATIVE NATIONAL 
FRAMEWORK 
4.0  Introduction 
The Concession regime was the first system adopted to regulate the petroleum industry and is 
still the most widely used system throughout the world.204 Basically, a Concession is an 
arrangement whereby the IOC is granted the right to explore and exploit oil and gas in 
exchange for the payment of all costs, and also specific taxes related to the operation.205 
Under a Concession arrangement, the host country government typically grants the contract 
holder exclusive exploration rights (exploration licence), as well as exclusive development 
and production rights (lease or Concession) for each commercial discovery.  
This chapter focuses on the operation of the NCC to serve national interests in the oil and gas 
industry. This is an important dimension of the third research question: What contractual 
form is most appropriate to develop the future upstream oil and gas industry in Iran having 
regard for the interests of the government of Iran? 
To consider the advantages of the NCC in the upstream oil and gas industry, comparative 
examples in this chapter are drawn from countries currently using, or having previously used, 
NCC oil and gas contracts. The selected developed and developing countries are Brazil, 
Thailand, United Kingdom, Australia and Norway. This chapter considers the extent to which 
the NCC has advanced the objectives and national interests of the respective national 
governments in this industry. The examples are analysed to consider the implications of 
future contractual arrangements for this sector in Iran. 
4.1  Brazil  
The 1997 Oil Act provides that exploration and production of oil and gas in Brazil should be 
carried out under the Concession regime.206 Because the Brazilian federal government is the 
                                                             
 
204 Pedro Van Meuers, Financial and Fiscal Arrangements for Petroleum Development on Economic Analysis in  
Petroleum Investment Policies in Developing Countries (Graham & Trotman 1988) 5. 
205 Keith Blinn et al., above n 6, 47. 
206 Originally, the Oil Act did not contemplate the PSA. It was only in 2010 that Lei No. 12,351 introduced the 
PSA regime into the legal framework. Lei No 12,351 amended the Oil Act, but it did not end the Concession 
regime. Each regime is applicable according to the reserve location. 
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original holder of hydrocarbon rights, after a bidding process it grants exclusivity to the 
winning oil company to explore and produce hydrocarbons within a determined area.207 The 
oil companies may participate in the bidding process individually or as an organised 
consortium, usually comprised of both operating and non-operating members. Petrobras has 
been a major participant, but is subject to the same retaining conditions as private companies. 
The concession agreement is signed by the National Petroleum Agency (NPA) and the oil 
company. The oil company may enter the agreement individually or in a consortium, 
according to the rules and limitations provided by the invitations to bid. The agreement 
usually lasts for up to thirty-five years and includes an exploration phase and a production 
phase.208 
The duration of the exploration phase is typically between three and eight years. A period 
during which the concessionaire must submit a ‘Minimum Exploration Plan’ (MEP) for NPA 
approval.209 The MEP is the bidder's commitment to develop definite exploratory activities 
(measured in work units). As the development of the MEP reveals, the concessionaire must 
gradually return the areas it is not interested in developing to the NPA. This can be compared 
to the production phase with duration of up to twenty-seven years. During this time, the 
concessionaire chooses geographic areas it deems commercially viable and prepares a 
development plan. The NPA is responsible for supervising the performance of the 
concessionaire’s development plan. 
The exploration, development, production, and decommissioning activities are conducted at 
the concessionaire's sole costs and risk. In return, the concessionaire becomes the owner of 
the hydrocarbons extracted and can dispose of the resources pursuant to the concession 
agreement and the law. Finally, the government’s financial return typically consists of a 
signature bonus, royalties, special participation, occupation and land retention fee, and 
general taxes (i.e. income, profit, and social security). The following section details the grant 
                                                             
207 Bain & Company, Studies of Regulatory, Corporate and Financial Alternatives for the Exploration and 
Production of Oil and Gas and the Industrial Development of the Oil and Gas Production Chain in Brazil 
(2009) DOC Player  <http://docplayer.net/8345768-Studies-of-regulatory-corporate-and-financial-alternatives-
for-the-exploration-and-production-of-oil-and-gas-and-the-industrial-developmentof-the.html#show_full_text>. 
208 A good example is the “Libra Project” in Libra Field. In Libra Field, a five-company consortium including 
Brazil’s Petrobras (operator, 40 percent stake), UK’s Shell (20 percent), France’s Total (20 percent), and 
China’s CNPC (10 percent) and Cnooc (10 percent) won the auction and signed a thirty-five year contract. 
Narrative Report, Libra Project, Brazil (September 2014) Open Oil <http://openoil.net/wp/wp-
content/uploads/2014/09/OO_br_Libra_narrative_1.0_161104.pdf>. 
209 DIARIO OFICIAL DA UNIAO (Brazil) [Lei No. 9,478, art. 44, 111, de 6 de Agosto de 1997,de 7.8.1997 
Brazil] <http://www.planalto.gov.br/ccivil_03/leis/19478.htm>.  
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process for oil and gas exploration and production rights in Brazil – the so-called ‘Brazilian 
Rounds’. 
 
4.1.1   Brazilian rounds: Granting of exploration and production rights  
The bidding process is referred to as the Brazilian Rounds and is conducted by the NPA 
through public tenders. From 1999 to 2013, the NPA has conducted 12 rounds and almost 
800 areas were under concession.210 
There are three criteria for selecting:  
(i) a signature bonus;  
(ii) local content; and  
(iii) analysis of the MEP.  
A signature bonus is the amount of money offered by the bidder to explore and produce the 
field. It is paid when the concession agreement is signed. The local content represents the 
bidder's commitment to contract a minimum percentage of goods and services with Brazilian 
companies. 
In fact, each round must be initially authorised by the National Energy Policy Council 
(NEPC), with the field to be tendered in the proceeding then determined by the NPA. Once 
the tendering fields are defined, the round is publicly announced and the invitation to bid and 
a draft of the concession agreement are published for public analysis. The period then starts 
for bidders to file their qualification documents. At the end, bidders (individually or 
organised in consortiums) present their offers and the NPA conducts the bid auction. 
 
4.1.2   Main contractual terms 
 
                                                             
210 AGENCIA NACIONAL DO PETROLEO, GAS NATURAL E BIOCOMBUSTIVEIS 2012 (Brazil) art 57 
available at 
<http://www.anp.gov.br/?pg=62402&m=&t1=&t2=&t3=&t4=&ar=&ps=&cachebust=1363716523347>  
 
64 
 
4.1.2A   Ownership 
Based on the Brazilian concession contract, the hydrocarbons generally belong to the federal 
government until they are extracted from the oil field. Once the hydrocarbons are extracted 
they become the possession of the IOC. In other words, when the petroleum is explored it 
belongs to the state, but when it is under production it belongs to the IOC. Thus, the contract 
holder becomes the owner of all the hydrocarbons produced, subject to payment of a royalty 
in the form of oil and natural gas or in cash.211  
4.1.2B   Manifestation of interest 
The IOC will find it more attractive if the concession process initiates with an interested 
manifestation. The IOCs that desire to participate in the auction rounds promoted by the ANP 
must acquire all necessary information. In addition, there are technical, legal and financial 
qualification requirements that must be respected for the IOC to acquire the right to 
explore.212 
4.1.2C   Parties and their responsibilities 
One of the main regulatory bodies in oil and gas activities in Brazil is the ANP. The ANP, as 
represented by the Brazilian government, oversees granting the concession rights. The other 
party is the concessionaire and may be the operating company or possibly a consortium of 
companies. To grant the contract under the Concession regime, certain requirements need to 
be met in the exploitation phase. The IOC must submit a plan called the ‘Plano Exploratorio 
Minimo’ (PEM). The PEM must be approved by the ANP and the IOC must perform the 
work in accordance with the PEM. This is the basis of the contractual arrangements. 
Also, the IOC has the obligation to deliver a statement of marketability to the ANP. The IOC 
is obliged to fulfil the statement once it is approved in the production phase. In case of 
auction, during the auction process all auctioneers are required to submit a Plan of 
Development to the ANP. The ANP is then required to ensure that the IOC follows up with 
the Plan of Development submitted during the auction process. The IOC must also plan and 
act according to the PEM. Any losses and damages derived from the concessionaire’s 
activities will make it liable to the ANP, the government, and third parties.213  
                                                             
211 Brazil's Constitution of 1988 with Amendments through 2014 (Brazil) Article 20 (to view English translate is 
accessible in https://www.constituteproject.org/constitution/Brazil_2014.pdf <accessed in 29/08/2017>.  
212 Marilda Rosaldo Sa Reberio, ‘The New Oil and Gas Industry in Brazil: An Overview of the Main Legal 
Aspects’ (2001) 36 (14) Texas International Law Journal  145. 
213 Ibid. 155. 
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4.1.2D   Costs and risks 
Based on the Brazilian concession agreement, the IOC must always assume all costs and risks 
associated with the operations and its consequences. In addition, it must bear all losses 
incurred without being entitled to any payment, reimbursement or indemnification.214 
4.1.2E    Main revenues 
The criteria for the collection of wealth generated through exploration have undergone 
several alterations. According to the concession contract in Brazil, the IOC must pay 
contributions such as a signature bonus, royalties, a special participation fee, and payment for 
the occupation and retention of the area. The most important revenues and their main aspects 
are discussed in the following section.215 
A. Signature bonus 
The signature bonus is the amount offered by the winning bidder for the concession of crude 
oil and natural gas. It is paid to the ANP on the date the concession agreement is executed. 
The signature bonus is the value paid by the company that wins the auction for the 
determined concession area. In Brazil, the minimum value of the signature bonus is 
established in the announcement and corresponds to the payment offered in the proposal for 
obtaining the concession. The bonus is to be paid when signing the contract in one single 
payment.216 
B. Royalties 
Royalties refer to the financial compensation paid monthly by the concessionaires operating 
each field. The payments start in the month of the respective start-up production date, without 
allowance of any deductions. Royalties generally range from 5 percent to 15 percent of the 
reference prices for oil or natural gas as established in the relevant bidding guidelines and 
concession contract. All fields in production currently pay the maximum 10 percent rate in 
the concession contract in Brazil.217  
                                                             
214 ‘Production Sharing Contracts and Concession in the Brazilian Subsalt Region’ (2010) university of Oslo 17.  
215 Ibid. 18. 
216 Ibid. 18. 
217 Usually 10 percent as provided by the Oil Act. According to the Oil Act, this amount may be reduced to a 
minimum of 5 percent depending on the NPA assessment of the geological risk involved and production 
expectations. Id. art. 47 § 1. Under the concession regime, the income from royalties is distributed among the 
federation under the following (simplified version of the) rule: The Union is entitled to 40 percent, while the 
states and municipalities hosting production (when offshore, the projection on their territories’ limits towards 
the ocean is considered) retain 22.5 percent and 30 percent of the royalties, respectively. The remaining 7.5 
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One of the important issues for consideration when determining the royalty applicable is, 
among other factors, the geological risks involved and the production levels expected. 
C. Special Participation Fee 
The government’s other main revenue through the concession contract is a special 
participation fee. This fee constitutes an extraordinary financial compensation payment by the 
concessionaires to the government in the event there is a large volume of production or high 
earnings. Each determined concession area has its own determined rate and the main purpose 
of the special participation fee is to capture the extraordinary profits. To assess the special 
participation over the crude oil and natural gas production, progressive rates ranging from 0 
percent to 40 percent are applied on the production net revenue for each field on a quarterly 
basis. This depends on volume of production, whether the block is onshore or offshore, and if 
offshore, whether it is in shallow or deep water.218 
D. Payment for the Occupation and Retention of the Area 
The payment amount for the occupation and retention of all areas in Brazil is determined by 
law. The payment is typically referred to as a rental fee and is widely practiced in several oil-
producing countries.219  
In Brazil, the payment for site occupation and retention is made annually and is determined 
by the size of the block. It is assessed every calendar year from the signing of the contract of 
concession. Calculation of the payment amount considers the number of days for which the 
contract is valid in each year. Also, when the site is on land the concession contract should 
include a clause that determines the payment amount to the holders of the land. The payment 
is decided by the ANP, but is restricted to between 0.5 percent and 1 percent of the output of 
oil or natural gas. This payment should reflect the fraction of land for each land holder and 
should be paid in local currency.  
4.1.2F   Remuneration of the IOC 
According to the Brazilian concession contract, the hydrocarbons belong to the IOC after 
they have been extracted and the income of the IOC is the result of the commercialisation of 
the petroleum. The IOC is the rightful owner of the produced oil after extraction as 
                                                                                                                                                                                             
percent is distributed equally among all other states and municipalities. Id. art. 49. This rule has recently (2012) 
been partially revoked by the Federal Act. 
218 Daniel Johnston, above n 14, 33. 
219 Daniel Johnston, above n 14, 38. 
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remuneration for undertaking the costs and risks including oscillating market prices, 
something that directly affects the return on investment.220  
4.1.2G   Local content 
‘Local content’ obligates the IOC to utilise the local industry so that, in addition to the direct 
financial compensation given to the host country, the oil-producing country can develop its 
industry and produce jobs in the sector. IOCs fulfil this requirement by providing contracts to 
local industry players. This actively supports them to overcome their lack of industry 
expertise and to educate highly trained technical personnel.  
The main purpose of the local content obligation is to encourage technological development, 
training, and to educate human resources. This condition means that the creation of jobs and 
generation of salaries in the respective segments make an important contribution to the 
wealth of the State. Furthermore, the concessionaires must assure preference to Brazilian 
producers whenever the suppliers offer competitive prices, production time, and higher 
quality outcomes compared to other competing international companies.221 
It is concluded that the NCC in Brazil is based on the government granting exclusive rights to 
a concessionaire to explore and produce oil and gas in each area of land for a certain period. 
In exchange, royalty and tax payments must be made (hydrocarbons belong to the 
government if they are not extracted). Companies interested in becoming a concessionaire 
must take part in a bidding round promoted by the ANP. The bidding criteria are transparent 
and constitute a system whereby each bidder is allocated points subject to the proposed 
signature bonus, the minimum work program, and local content percentage. In addition, the 
concession contract in Brazil is attractive to the IOC in terms of remuneration. However, one 
of the important features of the concession contract in Brazil is that it is utilised in high risk 
geological areas. 
    
4.2   Thailand 
Generally, the concession systems have evolved in Thailand under the “Old Terms” (1971-
88) or the “New Terms” (1989 onwards).222 The first concessions system was characterised 
                                                             
220 Production Sharing Contracts and Concession in the Brazilian Subsalt Region, above n 214, 20. 
221 Production Sharing Contracts and Concession in the Brazilian Subsalt Region, above n 214, 21. 
222 For a general description, see Albert T Chandler, ‘Evolution of the Thai Petroleum Concession’, (1987/88) 
10 OGLTR 287-97; and Albert T Chandler, ‘The Thai Petroleum Concession’, (1984) 2 Journal of Energy and 
Natural Resources 48-54. 
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by larger concession areas, longer duration, and a fixed royalty. However, the second 
concessions system, called the Modern Concession Contract (MCC), was concluded in 
accordance with the New Terms. It featured reduced concession area and terms, a sliding-
scale royalty, and a flexible policy framework. The instrument has several synonyms such as 
permit, license or lease.  
4.2.1   Parties to the contract 
The Thai MCC delegated the Minister of Industry to sign and award petroleum concessions 
and renewals with the approval of the Council of Ministers. It is the Department of Mineral 
Resources (DMR) within the Ministry of Industry however which is authorised to negotiate 
for and execute the petroleum concession between the government and the IOC.223 
 
4.2.2   Reserve ownership in Thailand 
Although the title to petroleum under a concession contract passes to the concessionaire at the 
well-head, the concession system does not mention when the petroleum title transfer takes 
place. It appears that the petroleum resources and the petroleum belong to the government for 
as long as it is not extracted.    
 
4.2.3   Main contractual terms  
Below is a summary and examination of the main terms and conditions of the MCC in 
Thailand.224 
4.2.3A   Area   
According to Thai MCCs, a limited concession area (block) is granted to the IOC. Unlike the 
old term that has restrictions applied to offshore areas where the water is more than 200 
                                                             
223 Gao Zhiguo, above n 181, 31. 
224 Documents and concession contracts used to make the following observation include, inter alia; 
1- Petroleum Act [B.E. 2514 of 1971] and Petroleum Income Tax Act [B.E. 2514 of 1971]  
2- Ministerial Regulation [No. 4 B.E 2514 of 1971] (model concession contract), and Ministerial 
Regulation [No. 17] (revised model concession contract)  
3- Triton Oil and Gas Corp Concession [No. 8/ 2512/12] covering offshore exploration blocks 18 and 19 
dated 12 October 1972, in Barrows Company, Asia Contracts, 1973, Thailand A 1-13 
4- Gopher Oil Ltd. Petroleum Concession [No. 4/2528/29 dated 21 November 1985], 1986, 77-89. 
Hereafter the above contracts will be collectively cited as ‘the model and individual MCCs’.    
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meters deep, the new terms abolished the maximum area restriction for offshore concession 
areas designated by the DMR as deep-water blocks.225  
4.2.3B   Duration  
Table 4.1 summarises the terms of the concessions allowed under both the old and new 
terms.226 
Table  0.1 Duration of Thai modern concession contracts 
                                                                Duration (years) 
                                                             ---------------------------------------------- 
Particular                                           Old terms                          New terms 
Exploration                                                 8                                        6  
Renewal                                                      4                                        3 
Production                                                  30                                      20 
Renewal                                                      10                                     10 
Total duration  
Original                                                       38                                      26 
Extension                                                    52                                       39 
-----------------------------------------------------------------------------------------------     
Sources: Secs. 25 and 26 of the Petroleum Act B.E 2514 of 1971, and sec. 7 of the Petroleum 
Act No. 4 of 1989. 
4.2.3C   Grant of rights  
Based on the Thai MCC, the granted right includes the right to own and use of the land for 
the purposes of petroleum operations both within and beyond the concession area, but 
excludes refining. Where such land is in the public domain and not being used by the public, 
the concessionaire shall be entitled to enter upon or pass through it and to erect upon it any 
structure without applying for permission and without payment of compensation. Such an 
                                                             
225 Gao Zhiguo, Above n 181, 32. 
226 Gao Zhiguo,. Above n 181, 33. 
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exclusive and extensive grant is not dissimilar to that under a traditional concession 
agreement.227  
The right to refine and transfer crude oil from a concession area, effective only upon the date 
the concessionaire received approval in writing from the government, are reserved 
exclusively for the state.228  
4.2.3D   Obligations to concessionaire  
A. Minimum expenditure and work obligation  
In Thai MCCs, both minimum expenditure and the physical work required are considered the 
obligations of the concessionaire.229 Failure to fulfil the exploration work commitments is 
regarded as a serious breach of contract and may result in legal action by the DMR if 
negotiation for a settlement between the two parties fails.230 The expenditure amount and the 
level of work are proposed by the concessionaire in its bid for petroleum rights and are 
agreed upon in each individual contract.231 
B. Progress reports of petroleum operation  
The concessionaire is also obliged to submit its petroleum operation progress report to the 
government.  
Since the introduction of the new terms in 1989, the submission requirement has expanded to 
include the results of the petroleum operation report and a detailed production plan prior to 
production. The results of a review of the production plan are reported in writing annually to 
the government.232 
C. Obligation to the produce 
The concessionaire has two production obligations. The first is the obligation-to-produce 
clause which provides that “the concessionaire shall commence petroleum production within 
four years” from the date on which the concurrence is granted.  
                                                             
227 Gao Zhiguo, above n 181, 32. 
228 Department of Mineral Resources (DMR), ‘Development of offshore mining and petroleum in Thailand’, 
(unpublished document1989), Bangkok, Thailand, 18.  
229 The physical work obligation commonly comprises seismic surveys of an agreed number of kilometres, a 
study of the available geological and geophysical data, and drilling of exploratory wells. 
230 The Bass Strait Oil & Gas (holding) Company spent only $1.14 million out of its $8.65 million minimum 
expenditure in its block covering 5,560 km during a three-year period beginning November 1985. After failing 
to negotiate a settlement, the DMR took legal action and sued the company for more than $7.5 million and 7.5 
percent in the stipulated amount for allegedly breaching the terms of the concession. See ‘Thailand oil prospects 
brighten’ (1992) Oil& Gas Journal 33. 
231 Triton and Gopher concessions (1987) Clause 4.  
232 Gao Zhiguo, above n 181, 33. 
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The production period is deemed to have expired if petroleum production fails to commence 
within the said period. However, the concessionaire is entitled to apply for an extension to the 
period; two extensions of two years each are permitted. 
The second obligation is the “sole risk” clause whereby the government has the right to 
require the concessionaire to expedite the production in its reserved area should the country 
have a need for petroleum to foster its economic development. If the concessionaire fails to 
come to terms with the government within 12 months following such a request, the 
government shall then be entitled to exercise – by serving a written notice to the 
concessionaire – its right to undertake petroleum operations in that area at its sole risk.233 
In these circumstances, the concessionaire’s rights in the said area are terminated and the 
government may appoint an agency or individual to carry out operations. In return, the 
concessionaire will be reimbursed for the costs incurred, if the government’s operation yields 
a profit. Furthermore, the concessionaire is entitled to seek co-venture with the government if 
it falls within the first three years of the sole risk option. If the government fails to commence 
production within two years from its takeover, the concessionaire is further entitled to ask for 
the return of the concession area. In the event of a return, the original concession period will 
be extended accordingly and the government is entitled to receive a refund equal to the 
amount it has invested.234 
4.2.3E   Fiscal regime and exclusive benefits 
A. Fiscal Regime    
The fiscal regime of Thailand’s MCC comprises a royalty, income tax, and the Special 
Remunerator Benefit (SRB). 
- Royalty  
Broadly speaking, the royalty may be paid in cash or in kind depending on the government’s 
preference. According to the Thai MCC, the royalty is calculated using a sliding-scale rate 
based on specified production rather than a fixed 12.5 percent.235  
In Table 4.2 the sliding-scale rate presented along with five specified production level in the 
deep-water royalty calculation:236 
                                                             
233 Gao Zhiguo, above n 181, 35. 
234 Gao Zhiguo, above n 181, 36. 
235 Gao Zhiguo, above n 181, 41. 
236 Gao Zhiguo, above n 181, 42. 
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Table  0.2 Sliding-Scale Royalties in Thailand      
                                                                  Sliding – scale royalty (%) 
Production Levels                               ------------------------------------------------- 
      (b/m)                                               Onshore                                   Offshore 
0 – 60,000                                                5.00                                       3.500 
60,000-150,000                                        6.25                                       4.375 
150,000 – 300,000                                   10.00                                      7.000 
300,000 – 600,000                                   12.50                                      8.750 
600,000 +                                                 15.00                                      10.500 
Source: ‘Schedule of royalty’ Act No. 4 of 1989  
- Income Tax 
The concessionaire in the Thai MCC is subject to payment of a petroleum income tax which 
has remained at a rate of 50 percent of net profits derived from the petroleum business, or 35 
percent of profits plus a 23.08 percent remittance tax. The income tax rate is always 
negotiated and may play the significant role in attracting IOCs.  
- Special Remunerator Benefit 
The Special Remunerator Benefit (SPR) is actually a form of tax introduced as a part of the 
1989 package of legislative changes.237 It is calculated on a block-by-block basis annually, 
subject to a ceiling of 75 percent of petroleum profit for the year. In other words, the SRB is 
not payable except in the accounting year in which the petroleum operation in any block has 
yielded an ‘annual petroleum profit’ (i.e. a balance remains after recovery of petroleum costs 
for the current and/or past year).  
In fact, the SRB is calculated by subtracting petroleum costs (operating costs) and the special 
reduction (or uplift) – an amount prescribed by the government from time to time in awarding 
concessions with a view to providing further incentives to induce investment for petroleum 
operations in Thailand – from the gross petroleum revenue. If the concessionaire has an 
                                                             
237 From 1981 to 1987, to encourage and attract foreign investment, the Thai government made a deliberate 
effort to review its petroleum legislation in light of changed economic circumstances. 
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‘annual petroleum profit’ it is then subject to the SRB payment computed at a sliding-scale 
rate.238  
In fact, Thailand’s SRB is a unique – if not the first of its kind in world petroleum agreements 
in terms of its computation – ‘windfall profit’ tax. It provides for supplementary taxation in 
cases where profits accruing to foreign investors exceed certain limits. The objective of this 
tax diversification is to increase the host country’s revenue in relation to the profitability of 
petroleum operations.239  
B. Exclusive Benefit to Government 
The Exclusive Benefit to Government (EBG) (also known as a ‘special advantages’) can be 
an issue during negotiations because neither the Petroleum Acts nor the model contracts 
include a specific provision on the types and amount of these advantages.240 TheEBG in Thai 
MCC’s include a signature bonus, annual bonus, annual benefit, domestic supply, Training 
employment and Thai participation. Those that can be implemented in Iran are the following: 
- Signature bonus    
The signature bonus is an agreed amount of money that should be paid as a rule by the 
concessionaires to the government upon signing the contract. In Thai MCCs, the signature 
bonus was typically around $50,000 prior to the 1990s. 
- Annual bonus 
The annual bonus must be paid (and escalates) when production reaches a certain level.241 
The payment is thus based on production levels and is more a royalty in cash than a bonus. In 
fact, it is treated by some as a ‘graduated royalty’.242  
- Annual benefit 
Based on the Thai MCC, the annual benefit places an obligation on the concessionaire to 
refrain from claiming expenses exceeding 19 percent of the value of petroleum sold or 
disposed of, excluding royalties and agreed-upon bonuses, during any given year.243  
                                                             
238 The Petroleum Act 1971 (Thailand) [Division 7 of No. 4].  
239 Gao Zhiguo, above n 181, 45. 
240 Triton and Gopher concessions (1987) Clause 6.  
241 CCOP EPF, ‘Thailand Exploration/Development History’, (2002), 
<http://www.ccop.or.th/epf/thailand/thailand_explor.html>. 
242 Albert T Chandler, ‘Thailand: Oil and Gas Concessions Special Conditions’, (1985) 3 Journal of Energy and 
Natural Resources 64.  
243 Albert T Chandler, ‘Current Development in the Thai Petroleum Concession’, (1988) Oil and Gas Law and 
Taxation Review 267-271. 
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If expenses are higher than the specified percentage, payment of an amount equivalent to the 
excess is required as an annual benefit. However, should the deductible costs claimed in each 
year be less than or exactly equal to 19 percent of the petroleum proceeds, no annual benefit 
is payable to the government.244 This annual benefit is a cost control device as it penalises the 
concessionaire should it claim expenses higher than the stated percentage of the value of 
petroleum sold or disposed of in any given year. This mechanism is seldom employed in the 
international petroleum industry.245 
It is of importance to note that the annual benefit has been abrogated since 1990. Those 
concessionaires holding onshore exploration blocks awarded between 1982 and 1989 will be 
released from their annual benefit and annual bonus obligations should they apply for 
conversion to the new terms.246 
4.2.3F   Settlement of dispute  
According to Thai MCCs, an attempt to resolve all disputes between the government and the 
IOC should be made through mutual settlement at the outset. Failure in this attempt will 
result in an ad hoc arbitration. The arbitration procedure is governed by the relevant 
provisions of the rules of the International Court of Justice (ICJ) of 6 May 1946. Applicable 
laws in rendering an award are those of the Kingdom of Thailand and the principles of 
international law as applicable.247  
4.2.3G   Revocation  
In Thai MCCs, the government has full entitlement to revoke the concession contract once 
the concessionaire violates the provisions of the transfer of petroleum rights, fails to meet the 
agreed terms and condition, or becomes bankrupt. Termination of the concession does not 
relieve the concessionaire from the financial and special advantage obligations not previously 
discharged248. 
To conclude this section, the Thai MCC provides IOCs with adequate exploration incentives 
and has attracted much risk capital for petroleum development in the country. The MCC 
system has steadily incorporated new mechanisms to balance the needs of oil-producing 
countries and the IOC such as increased management control, more elaborate financial 
                                                             
244 Ibid. 289-292. 
245 Gao Zhiguo, above n 181, 38. 
246 The terms released since 1990. 
247 The model and individual MCCs (Thailand) Clause 13. 
248 Ministerial Regulation [No. 4 and No. 17] Clause 15.  
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provisions, and most importantly, obligations for concessionaires to benefit national 
economic development. As identified above, the royalty, petroleum tax, and unique SRB 
system constitute the three main pillars in the government’s revenue stream and the 
supplementary role of the EBG is designed to serve Thailand’s economic interests. Hence,the 
Thai MCC is a good example of the role played by the MCC in developing Thailand’s oil and 
gas industry and in supporting profitability. 
 
4.3   Australia 
According to the International Energy Agency (IEA), Australia is one of the largest countries 
for energy resources including coal, oil, natural gas, oil shale, and nuclear energy.249 In this 
thesis, the focus is on oil and natural gas, particularly. 
For companies to produce petroleum they first need access to the commodity. In most 
countries, access is controlled by the government as owner of the resource.250 In Australia, 
access to petroleum is achieved through the Modern Licensing Regime (MLR) which is 
granted under the Offshore Petroleum and Greenhouse Gases Storage Act 2006 (OPGGSA). 
The licensing system can be labelled as a NCC, permit or lease. 
  
4.3.1   Ownership  
Ownership of petroleum resources in Australia is vested in the Crown as applied in each  
state and territory. Crown ownership of petroleum (except oil shale) in Tasmania is vested in 
the Crown unless it was held prior to the declaration of Crown Ownership.251 Similarly, 
ownership of petroleum is vested in the Crown in Queensland. In New South Wales, 
ownership of petroleum existing in a natural state on or below the surface of any land in the 
state is the property of the Crown.252 Moreover, petroleum found either on the surface or 
below the land is also owned by the state, whether alienated in fee simple.253 Ownership of 
                                                             
249 ‘Key World Energy Statistics’ (2012) International Energy Agency 
<http://alofatuvalu.tv/FR/12_liens/12_articles_rapports/IEA_rpt_2012_us.pdf>.  
250 There are few exceptions to government ownership of petroleum, the main one being private land in the US 
which also carries with it ownership of the underlying petroleum.  
251 Mineral Resources Development Act 1995 (Tas) s 6. 
252 Petroleum (onshore) Act 1991 (NSW) s 6(1).  
253 Petroleum and Geothermal Energy Resources Act 1967 (WA) s 9.  
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onshore petroleum resources on states and territories land is reserved for the Crown in right 
of the Commonwealth.254  
The relevant government has the unlimited right as the owner of petroleum resources to 
award the rights to its petroleum resources to petroleum operations.255 Thus, while ownership 
of mineral and petroleum resources is vested in the Crown in respect to the relevant state or 
territories, the Crown, pursuant to the relevant statute, grants various titles (also known as a 
lease, licence, tenement or permit) to a lessee (also known as a licensee or permittee). The 
granting of licences and the types of licences are discussed in the following section.   
  
4.3.2   Modern licensing regime 
What is the MLR and why does Australia choose this contract form? The MLR has been 
described by Bunter as: “…the identification by government of potential (upstream) 
petroleum investment opportunities in the national territory, their subdivision into discrete 
contract areas of prospective size, their offering to the international oil companies by a 
suitable tendering process, and the establishment and negotiation of technical, financial and 
contractual terms and conditions (for award) consistent with their petroleum prospectively 
and with the national interest.”256    
The MLR is typically granted for the exploration and production of petroleum in specific 
areas and for a specific period. Exploration acreage is often offered in licensing rounds. 
These are discrete acts of licensing which take place on a regular sequential basis, often 
separated by several years, and which offer a certain defined area or acreage.257 This system 
is designed to assist the state by broadening the market so that the largest number of oil 
companies can bid competitively for the acreage on offer. The bidding is divided into 
program of work or cash amount, or both. In Australia, it is based on work program to 
improve the overall petroleum resource through exploration.    
In terms of why Australia chooses to implement the MLR, two main reasons emerge.  
                                                             
254 Atomic Energy Act 1953 (Cth); Minerals Acquisition Act 1981 (NT) s 3.  
255 United Nations Assembly Resolution, Permanent Sovereignty over Natural Resource, Article 1, 1803, 
(XVII), (14 December 1962, Adopted by General Assembly Resolution 1803 (XVII) of 14 December 1962).  
256 Michael Bunter, The Promotion and Licensing of Petroleum Prospective Acreage (Kluwer Law International, 
2002) xxii. 
257 This is the system used in Australia, however in some states there may be an informal licensing system 
where the state does not define the specific area for licensing. Here, the oil company approaches the rights-
holder informally, and a deal is made. This is sometimes called an “over the counter” system.   
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First, the states or territories frequently lack the risk capital to explore for petroleum – it is 
generally expensive and risky – and as a matter of domestic law or philosophy they are not 
allowed to spend that capital on exploration or production operations.  
Second, they lack the technical expertise for operation phrases. Therefore, the MRL is chosen 
by states or territories because they bear no liability as to the different risks inherent to every 
petroleum exploration project. Also, it allows them to access the latest technological 
equipment and technical expertise which is an inevitable feature of every valid oil company.   
 
4.3.3   Australian modern licensing regime 
The MLR is the licensing and concession system utilised by many developed petroleum-
producing countries including the US, UK, Norway, Canada, and Australia.  
In Australia, upstream petroleum operations can be divided into five stages or processes: 
exploration258, appraisal259, development260, production261, and abandonment262. In turn, two 
separate types of licenses can be granted: an access (exploration) license and an operational 
license. The license that grants exclusive access to petroleum resources is known as a 
petroleum exploration permit. All other licences granted are operational licences; that is, 
licences granted as required during the further stage of petroleum activities. The regulation of 
petroleum activities including the granting of petroleum licences is undertaken through the 
Joint Authority (JA) and the Designated Authority (DA). 
4.3.3A   Access (exploration) license 
The petroleum exploration and development permit is granted via the following process: 
nomination, acreage release, Minister calling for bids, assessed of bids by the JA, and the 
granting of an exploration permit.263 
The OPGGSA provides for the grant and authorises the permittee under a petroleum 
exploration permit to explore for petroleum in the permit area. There are three types of 
petroleum exploration permits provided for under the OPGGSA. All three types are granted 
                                                             
258 Exploration is the process of identifying a prospective hydrocarbon (petroleum) region and structure. 
259 Appraisal is the process of confirming the size, quality and therefor the commercial potential of a 
hydrocarbon discovery.   
260 Development is the process of constructing facilities and infrastructure.  
261 Production is the full-scale extraction of hydrocarbon reserves. 
262 Abandonment is the final plugging of wells and permanent dismantling of production facilities and 
infrastructure, and is preceded by decommissioning.  
263 Department of Resources, Energy and Tourism, Offshore Petroleum Acreage Release (07 August 2012) 
Ningaloo atlas <http://ningaloo-atlas.org.au/content/offshore-petroleum-exploration-acreage-releases>.  
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through a competitive process following a notice in the Government Gazette calling for 
applications and the making of an offer. The notification provides details of the block(s) to be 
included in the permit and the data, manner and place of submission.264 
      A: Work-bid petroleum exploration permit 
Petroleum exploration permits are generally granted through work-bidding (which is also 
called work program bidding). This is because the Australian government’s approach has 
been one of increasing exploration in Australia, and of advancing knowledge of its petroleum 
potential.265  
       B: Cash-bid exploration permit 
Since 2014, cash-bidding has been utilised by the Australian government to allocate acreage 
in mature areas and in areas containing known petroleum accumulations. Consultation 
concerning the guidelines for the cash-bidding process commenced in 2013. The rules for 
cash-bidding are like those for work-program bidding, with the obvious difference being that 
instead of the bid containing proposals for work and expenditure, it must specify the amount 
that the applicant is prepared to pay for the granting of the permit. The process of inviting 
applications by way of cash-bidding and details which must accompany an application are set 
out by the OPGGSA.266  
        C: Special petroleum exploration permit 
Special petroleum exploration permits are granted over a block(s) where the subject of a 
petroleum title once was, but is no longer covered by it. This occurs when the former title is 
surrendered, cancelled, terminated, or revoked in respect of those blocks. The situations 
applicable to the different titles are provided for in s 115(1) of the OPGGSA and include: 
when a petroleum retention lease is surrendered, cancelled or revoked; when a petroleum 
production license is surrendered, cancelled or terminated; or when a petroleum exploration 
permit is surrendered, cancelled or revoked.  
The bidding rules are like those for work program bidding. The only difference being that, in 
addition to containing proposals for work and expenditures, the bid must also specify the 
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266 OPGGSA s 110(6). 
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amount the applicant is prepared to pay for the granting of the permit. The details which must 
accompany an application are set out by the OPGGSA.267 
4.3.3B   Operational licenses   
The OPGGSA provides for the types of licenses required during the various stages of 
upstream petroleum activities. As mentioned previously, the granting of a petroleum 
exploration permit is solely the start of petroleum activities and each type of activity requires 
operational authorisation. The type of license required depends on the result of the petroleum 
exploration activities. The options are available once a discovery has been made and the 
project is moving out of the exploration stage. The threshold question regards the commercial 
viability of the project. The petroleum production license is the license used for commercial 
production.  
A. Licences during the appraisal stage 
Once a discovery has been made in a petroleum exploration permit area by the exploration 
permit holder, several events will follow. First, the permittee must inform the titles 
administrator of the discovery before the end of the 30-day period beginning on the day of 
completion of the well that resulted in the discovery. Next, assuming the discovery is of a 
petroleum pool, the declaration process commences.268 
If the permittee commences the process of recovering petroleum from the pool, it may 
nominate a block(s) of the extent of the pool for declaration as a location. The permittee 
would nominate block(s) for as much as of the pool is extended by him. If the permittee does 
not start the process, it can be started by the JA. If the JA believes a permittee is entitled to 
nominate blocks and has not done so, then s 130 of the OPGGSA can require the permittee to 
nominate within 90 days. 
 If the permittee does not comply, the JA can nominate the location blocks for declaration. 
Once a nomination has occurred (with the additional requirement in the case of a nomination 
by a permittee the JA regarding the permittee is entitled to nominate), under s 131 of the 
OPGGSA the JA must then declare the nominated blocks to be a location. Notice of the 
location declaration is published in the Government Gazette. 
                                                             
267 OPGGSA s 115(5). 
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The permittee has two years from the declaration day269 to apply for the granting of a 
petroleum production license270 or a petroleum retention lease.271 This can be extended to 
four years by the title administrator. Within this period, the permittee must decide whether to 
surrender the permit or to seek to obtain a petroleum retention lease or petroleum production 
license. 
B. Licences during the production stage 
Achieving commercial production is the aim of the petroleum production license. In fact, the 
Australia regulator ensures that operations are carried out in accordance with appropriate oil 
master practices, and are compatible with the optimum long-term recovery of petroleum.272 
Therefore, the OPGGSA provides for the granting of petroleum production licences. In 
addition, s 161 of the OPGGSA authorises the licensee to carry out petroleum recovery 
operations in the licensed area and is therefore the title used for commercial production. 
Rules for the granting of a petroleum production license depend on the way in which it is 
granted. It is more desirable and logical that a petroleum production licensee to undertake 
recovery of petroleum is combined with an accepted petroleum development plan, and it is 
also acceptable to undertake an activity in the license area consistent with the plan. 
In conclusion, on the one hand, the MLR illustrates high capability at different stages to 
cover all parts of upstream and downstream petroleum and gas industry practices (from 
exploration to marketing) in Australia. On the other hand, the MRL is fundamental to 
attracting IOCs in Australia to invest millions, if not billions of dollar on petroleum activities. 
This is particularly in the exploration phase as they have security of title, in the sense that 
they will have the right to exploit a discovery once made.    
 
4.4   United Kingdom  
In the UK, the Department of Energy and Climate Change (DECC) is primarily responsible 
for the regulation of the oil industry and the granting of exploration and extraction licences.  
The license is in the form of a deed whereby the licensee is bound to observe the conditions 
of the license. Secondary legislation contains the conditions (known as model clauses) 
governing issues such as the granting of rights, implementation of development plans, 
                                                             
269 The day of the declaration is called the ‘declaration day’ 
270 OPGGSA s 168. 
271 OPGGSA s 141. 
272 Available at < http://www.nopta.gov.au/>. <accessed 29/08/2017>. 
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working methods, measurements and work programs, and the relinquishment of a certain 
proportion of the license area.273  
Licences are usually awarded in licensing rounds, although out-of-round licences may be 
granted in certain circumstance. In the UK, licences may be granted to one or more licensees. 
However, the license is legally held collectively by the licensees who are jointly and 
severally liable in respect to the obligations arising under, and operations conducted pursuant 
to, the license. 274 
 
4.4.1   Licensing system  
The DECC currently issues two types of offshore licenses: exploration licenses, and 
production licenses. An exploration license allows the licensee to carry out seismic surveys in 
an area and to undertake shallow drilling. Exploration licences are usually granted for a 
period of three years, with the possibility of a further three-year extension.275 In the 
production license, the licensee has the exclusive right to explore for and subsequently 
exploit hydrocarbons in the geographical area covered by the license. It is also split into three 
phases: exploration (typically lasting for years); appraisal, during which time the field 
development plan must be submitted for approval (four years); and production (18 years, with 
the possibility of extension).276. There is automatic expiry at the end of each phase unless the 
licensee has made sufficient progress to move to the next phase. 
A petroleum exploration and development license is required for onshore exploration and 
production activities, similar in form to the offshore production license. 
 
4.4.2   Features 
Like other countries using a license framework, the UK license has common and individual 
provisions and characteristics including: 
                                                             
273 Alramahi, above n 11, 56. 
274 Gunther Kuehne, ‘Oil and Gas Licensing: Some Comparative United Kingdom German Aspects’ (1986) 4 3 
Journal of Energy and Natural Resources Law 29 (published online on 8 Jun 2015). 
275 Taylor Tumnde, ‘Petroleum License in United Kingdom’ (30 July 2014) linked in 
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4.4.2A   Ownership 
Based on UK licensing, the holder of an exclusive production license has the right to acquire 
the ownership of any petroleum that enters any well drilled by the former in accordance with 
all terms and conditions of his license.277  
4.4.2B   Duration 
Generally, there is an initial license period with the option for one or more extensions. The 
total license period may be up to thirty or forty years if development and production forms 
part of the licensed operation. A license for exploration shall not extend beyond 10 years. 
Each license under application is treated as a special case.  
The licensee must ensure that the authorisation duration does not exceed the period necessary 
to carry out the authorised operations. However, competent authorities may prolong the 
authorisation where the stipulated duration is insufficient to complete the operations in 
question and where the operations have been performed in accordance with the 
authorisation.278 
4.4.2C   Taxation 
Currently, three types of taxes apply to hydrocarbons production activities in the UK: 
i. Ring-fence corporation tax – the normal UK corporation tax except for a ring-fence to 
prevent taxable profits from hydrocarbon extraction being reduced by losses from other 
activities or by excessive interest payments. Since April 1999, the rate of ring-fenced 
corporation tax has been 30 percent. 
ii. Supplementary charge – since April 2002, a supplementary charge has been applied to 
a company’s ring-fenced profits without deducting debt financing costs. In 2011, the UK 
government raised the rate of supplementary charge from 20 percent to 32 percent in 
consideration of what it felt were unexpected profits made by oil and gas companies active in 
the UK. 
iii. Petroleum Revenue Tax (PRT) – a field-based tax applicable to profits arising from 
the exploitation of hydrocarbon fields for which development consent was given prior to 15 
March 1993. Profits for PRT calculation purposes are based on the excess of proceeds from 
the disposal of hydrocarbons from the field over the field’s expenditure. The current rate is 50 
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percent and is charged prior to the corporation tax. It is deductible for calculating ring-fence 
corporation tax and the supplementary charge.           
The tax regime applied to a UK hydrocarbon field depends on the date on which development 
consent was received: 
- Fields that received development consent before 16 March 1993 are subject to PRT, 
ring-fence corporation tax, and the supplementary charge. 
- Fields that received development consent on or after 16 March 1993 are subject only 
to ring-fence corporation tax and the supplementary charge.279 
4.4.2D   Area relinquishment schedule 
It is common practice that at certain intervals; for instance, at the end of the initial period, 
part or parts of the original area of the license must be relinquished. The part(s) to be 
relinquished must be of such a shape and size that they may again be offered once more for 
licensing. 
4.4.2E   Obligatory exploration work program 
According to licensing in the UK, during the initial period of the license an obligatory 
exploration work program must be carried out. Extension of the license beyond the initial 
period shall depend on the satisfactory implementation of this condition. Details of the work 
program belong to the conditions of a license and usually form an element of the competitive 
bidding for a license.280 
 A license may provide for a sanction on the non-fulfilment of whole or part of the obligatory 
work program. In case of non-fulfilment, the defaulting licensee may have to pay in cash the 
monetary value of the non-fulfilment program to the competent authority. Non-fulfilment 
may also constitute grounds for cancelling the license, but the problem is usually resolved 
through further negotiation on compensatory work between the competent authority and the 
licensee. 
4.4.2F   Development Plan 
The licensee in the UK is obliged to prepare a development plan and corresponding 
production schedule with respect to any commercial discovery made. The plan and schedule 
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must be submitted for approval to the competent authority and only approved plans may be 
carried out. 
4.4.2G   Participation 
In the UK license, the government has the authority to demand as a condition for the granting 
of a license that the state itself or a wholly state-owned enterprise designated for that purpose 
becomes a participant in the venture. The applicant may meet this demand by accepting the 
state or the designated state enterprise as a co-licensee and by establishing a joint venture 
based on an agreement of cooperation, also known as a state participation agreement.281 
If the state itself is participating in the license, a wholly state-owned enterprise may be 
designed to represent the state and to manage its interests.282 State or designed state 
enterprises are hereafter referred to as the state participant. However, the state participant 
does not necessarily have to become a co-licensee.  
The license may be awarded solely to the applicant with everything else (meaning the state 
participating agreement) remaining the same. If this option is chosen, the former applicant 
(now 100 percent license holder) is solely responsible for exercising the rights and for 
fulfilling the obligations attached to the license. 
The modalities of state participation found in the state participation agreement concern: 
i. The percentage share of state participation (whether fixed for the duration of the 
agreement or made dependent on factors such as production levels, etc. 
ii. The timing as to when the state participant’s financial participation (in accordance 
with its percentage participation) becomes effective; that is, either from the very beginning of 
the authorised operations or not before the first commercial discovery has been made.283 
If the latter option is chosen it must be settled irrespective of whether the state participant 
must reimburse its percentage share of the successful exploration expenditure that led to the 
commercial discovery. Text of the required agreement may be provided as part of the model 
license, if available. Otherwise, the agreement is subject to approval from the competent 
authority. Its contents are generally like those of the private or public sector. 
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283 Kenneth W Dam, ‘The Evolution of North Sea Licensing Policy in Britain and Norway’, (1974) 17(2), 
Journal of Law and Economics, 246-7. 
85 
 
The percentage share of state participation may be fixed in law or regulation as a standard 
condition of the license or state participation agreement. Alternatively, it may be negotiated 
in the context of a bidding round and so become a condition of the license concerned. 
4.4.2H   Settlement of disputes 
A license creates a direct relationship between the licensee and the government granting the 
license in its capacity as representative of the state. Therefore, any dispute between the 
licensee and the government in countries with an advanced, well developed legal system shall 
as a rule is dealt with in accordance with the rules of public administrative law. In the event 
that no amicable resolution of the conflict appears possible, it is to be decided by a court of 
administrative law.284 When the dispute relates to matters of a highly technical nature, the 
parties are more likely to choose arbitration than to allow the matter to go to court. 
In conclusion, the UK licensing program for its oil and gas industry comprises the 
exploration license and the production license. Although some features of the UK licensing 
system have not been mentioned (e.g. royalty payment, licensing area, relinquishment), 
detailed focus was given to the more important licensing terms appropriate to the oil fields in 
UK, some of which are compatible with other situations. The terms may even be offered to 
the oil and gas masters in other countries such as state participation and the accurate taxation 
system. The taxation system may be profitable if it is fulfilled correctly.   
 
4.5   Norway 
Norway is Europe’s largest oil producer, the world’s third-largest natural gas exporter, and an 
important supplier of both oil and natural gas to other European countries. Norway also has 
the largest oil reserves in Western Europe, with 5.83 billion barrels of proven crude oil 
reserves and 74 trillion cubic feet (TCF) of proven natural gas reserves.285 All of Norway’s 
oil reserves are located offshore on the Norwegian Continental Shelf (NCS) which is divided 
into three sections: The North Sea, the Norwegian Sea, and the Barents Sea. 
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4.5.1   Licensing regime 
Petroleum legislation in Norway consists of Acts (formal law) and subsidiary legislation in 
the form of implementing and supplementary regulations. The Petroleum Act of 29 
November 1996, provides the legal framework for the licensing system that regulates 
petroleum activities.286 Licenses are granted in licensing rounds. In rounds one to three, 
licenses are granted under the 1965 Royal Decree. In rounds four to nine, licenses are granted 
under the 1972 Decree. From round 10, licenses are granted in accordance with the 1985 
Act287 and from 1 July 1997 (amended 27 June 2003; 7 July 2005; and 26 January 2007)288, 
licenses have been granted according to this Act.289 
 The Ministry of Petroleum and Energy has the authority to award licenses. Following the 
submission of applications in each licensing round, the Ministry allocates each license to an 
individual licensee or group licensees. A consortium operator responsible for carrying out the 
day to day activities under the terms of the license is then appointed by the Ministry. 
Licensees are currently only awarded acreage for which they have submitted complete plans. 
As in the UK, Norwegian regulations specify who may apply for licenses, the form of 
application, and the conditions under which the licenses are granted. There are two kinds of 
licenses: the non-exclusive exploration (reconnaissance) license; and the exclusive 
production license. 
4.5.1A   Exploration license 
The reconnaissance license (which may be granted to foreign corporations)290 has a three-
year term and authorises all types of geophysical exploration. It may cover all or part of the 
Norwegian North Sea sector except an area covered by a production license. Through 
                                                             
286 The Act of 29 November 1996, No.72 as amended is currently in force. With effect from 1 July 1997, this act 
replaced its predecessor, the Act of 22 March 1985, No.11 (1985 Act). Like its predecessor, the Act is a 
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exploration licenses, the Ministry may grant to a body corporate a license to explore for 
petroleum within a limited area of the seabed or its subsoil. Exploration licenses may also be 
granted to a person domiciled in an European Economic Area (EEA) state. The exploration 
license provides the right to explore for petroleum. It does not, however, give exclusive rights 
to exploration in the areas mentioned in the license or any preferential right when production 
licenses are granted. An exploration license is granted for three years unless another period is 
stipulated. 
The exploration license shall state the area covered by the license, but does not afford any 
rights to exploration in areas covered by production licenses unless determined by the 
Ministry.               
4.5.1B   Production license 
The production license is the main license in Norway. It regulates the rights and obligations 
of companies vis-à-vis the Norwegian state. The document supplements the requirements in 
the Petroleum Act and stipulates detailed terms and conditions. A production license gives the 
licensee exclusive right to exploration, exploitation drilling, and production of petroleum 
deposits in areas covered by the license.291 The licensee is the owner of this proportionate 
share of the petroleum produced. 
The Ministry shall, as a rule, announce the area for which applications for production licenses 
may be submitted. It shall be published through notification which stipulates a time limit for 
the filing of applications of not less than 90 days, as well as other information as determined 
by the Ministry. However, the Norwegian King may grant a production license without 
announcement.  
The granting of a production license shall be based on factual and objective criteria, and the 
requirements and conditions must be stated in the notification. The King is not obliged to 
grant a production license based on the applications received. Also, the King may authorise 
as a condition for granting a production license that the licensees shall enter into agreements 
with specified contents with one another.292 
Each license provides exclusive rights for the exploration and exploitation of hydrocarbons in 
the relevant geographical area and includes terms and conditions supplementing those of the 
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292  Directive 94/22/EC of 30 May 1994 of the European Parliament and of the Council on the conditions for 
granting and using authorisations for the prospection, exploration and production of hydrocarbons article 3. 
88 
 
Petroleum Act. The license is awarded for an initial exploration period of up to 10 years. 
Certain minimum exploratory activities, including seismic surveys and/or shallow drilling, 
must be carried out during this initial period. Following exploration, the licensee can only 
retain an area in which it plans to start production.293  
A licensee who has fulfilled the work commitment and the conditions otherwise applicable to 
the individual license may demand that the license be extended after the initial period has 
expired. The extension period is stipulated in the license and is generally up to 30 years 
(although in some cases it may be up to 50 years). If all licensees agree, the production 
license can be relinquished when the work commitment has been fulfilled. If the licensee 
wants to continue the work covered by the production license, the license will enter the 
extension period assigned for development and operations.294 
 
4.5.2   Licensing system in Norway  
The main licensing terms in Norway are like other commonwealth countries such as 
Australasia and the UK. The terms include license area, duration, license granting, bidding, 
licensee’s obligation, fiscal regime, participation, relinquishment, settlement of dispute and 
ownership. All terms have individual importance and have been examined in their place. 
Therefore, to avoid repeating the terms, only the taxation regime and participation in Norway 
are discussed below. 
4.5.2A   Taxation regime 
The overall objective of Norway’s petroleum policy has always been to provide a framework 
for the profitable production of oil and gas in the long term. It has also been considered 
important to ensure that as large a share of the value creation as possible accrues to the state 
so that it can benefit the broader society. This is partly achieved by the tax regime. Currently, 
the taxation regime includes the Norwegian corporation tax rate of 28 percent plus a special 
tax of 50 percent. In respect to both taxes, consolidation between fields is permitted.  
To shield the normal return from special tax, an extra deduction, the uplift, is allowed in the 
calculation base for the special tax. This amounts to 30 percent of the investment (7.5 percent 
                                                             
293 Lars J Alveberg, above n 285. 
 
294  Mette Karine, above n 289. 
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per annum for four years from the year the investment is made).295 Since 2005, Norway has 
also offered an annual refund of 78 percent of the taxable value of exploration costs. This is 
to incentivise new investment into Norway where new entrants are not able to offset 
exploration costs against taxable income from the other producing fields. Other important 
taxes linked to petroleum activities are the carbon dioxide tax and an area fee. The carbon 
dioxide tax rate in 2007 was Nkr 0.8 per litter of oil or standard cubic metre of gas. The area 
fees accrue on all licenses after expiry of the initial period.296 
4.5.2B   Participation  
The Norwegian government can participate directly in the proceeds arising from the 
exploration of oil and gas under the State Direct Financial Interest (SDFI), which is managed 
by Petoro. Petoro’s participation is determined according to state preferences when the 
licenses are awarded and may vary from field to field. Once the relevant participation is 
decided, Petoro behaves like any other licensee, paying its share of costs and participating 
proportionately in production. This arrangement allows the state to adjust the amount of risk 
that it wishes to undertake while maintaining a licensing regime.   
To conclude, the licensing contract chosen by the Norwegian government aims to achieve to 
its petroleum policy aims. Like other NCCs, licensing is dividing between the exploration 
and production sectors. The exploration licensing sector starts with the government 
announcing the licensing rounds before considering applications, and then negotiating and 
proposing the final award (based on certain conditions). The production licensing sector 
grants exclusive rights to explore for and produce oil and gas. The licensee becomes the 
owner of the petroleum produced.  
It should be mentioned that all the countries profiled in this chapter utilise NCCs and a joint 
authority for the exploration, extraction and development of their common oil and gas 
reservoirs. The Thailand /Malaysia agreement of 1990,297 the Australia and Indonesia 
                                                             
295 Ministry of finance, statistic Norway, The Petroleum Tax System (Updated 22 February 2017) 
<http://www.norskpetroleum.no/en/economy/petroleum-tax/>.  
296 Oil and gas taxation in Norway (2014) Deloitte  
<https://www2.deloitte.com/content/dam/Deloitte/global/Documents/Energy-and-Resources/gx-er-oil-and-gas-
taxguide-norway.pdf>. 
297 Gauult Ian Townsend, ‘The Malaysia/Thailand Development Agreement’ in Hazal Fox (eds), Joint 
Development of Offshore Oil and Gas (British Institute of International and Comparative Law, London, 1990) 
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agreement of 1989,298 the Australia/East Timor agreement of 2001299 and the Iceland/Norway 
agreement of 1981300 are examples.    
 
4.6   Conclusion 
To achieve the objective of this chapter, the NCC (also labelled as MCC, MLR, License, 
lease or Permit) has been analysed in selected developed and developing countries for how 
they serve the national interests of the country. The countries currently use or have previously 
used the NCC in various ways in terms of level of development. The examples illustrate that 
these countries utilise the NCC irrespective of their level of development. Considering all the 
countries where the NCC is/was part of their oil and gas contract framework, they are/were 
seeking to maximise profitability from their oil and gas fields, and to maximize attraction to 
IOCs.  
Every country with inclusion content (such as bear risk and financial terms) appropriate to the 
significance their oil fields sought to maximise investment interest from IOCs in win-win 
proposition through the NCC. For instance, Brazil attempted to achieve this with its own 
individual bidding round, royalty, local content percentage, manifestation, and IOC 
remuneration. Thailand applied the concessionaire obligation, financial regimes, SRB and 
EBG, and Australia utilised the high capacity of the MLR to attract capital from IOCs and 
development of the oil and gas industry simultaneously. The UK applied government 
participation and accurate taxation systems, and Norway applied important taxation regimes 
which could be practicable in Iran’s oil and gas sectors.  
Particularly, the NCC may be utilised as one of the most appropriate contract forms in 
common oil and gas reservoirs to maximise production. This is demonstrated by the oil 
contract pattern in the North Sea (under the name of license) and in the Thailand/Malaysia 
Agreement, Australia/Indonesia Agreement, Australia/East Timor Agreement, and 
Iceland/Norway Agreement. 
                                                             
298 Burmester, ‘The Zone of Co-Operation between Australia and Indonesia: A Preliminary Outline with 
Particular Reference to Applicable Law’ in Hazal Fox (eds), Joint Development of Offshore oil and Gas (British 
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The NCC was analysed in regard to the extent to which it has facilitated achievement of 
national government objectives in developed and developing countries facing the risks and 
opportunities associated with the globalised oil and gas industry. It was argued that the NCC 
has distinct advantages over the CCC in this regard. The next chapter considers another 
aspect of research question 3. It includes an examination of the strengths and weaknesses of 
the NCC in relation to other contractual forms utilised in the oil and gas industry.
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 CHAPTER 5: CURRENT OIL AND GAS CONTRACT FRAMEWORK IN THE 
WORLD AND COMPARISONS BETWEEN THEM 
5.0   Introduction 
Increasing government returns is the goal of all oil-producing countries. Therefore, there is 
intensive competition in negotiating oil and gas contracts throughout the world. This chapter 
considers the variety of current oil and gas contractual frameworks utilised in the global 
industry such as the Production Sharing Agreement (PSA), Joint Venture (JV) agreement, 
service contract, and buy-back contract as well as current oil and gas contracts in Iran. These 
contractual forms are examined by taking into consideration that the characteristics, strengths 
and weaknesses of the CCC and NCC have been considered in previous chapters. This 
analysis in this chapter links to research questions 2, 3 and 4: 
2. What are the strengths and weaknesses of these past and present contractual forms?  
3. What contractual form is most appropriate to develop the future upstream oil and gas 
industry in Iran having regard for the interests of the government of Iran? 
4. To what extent would the chosen contractual form need to be modified to overcome 
weaknesses in prior practices to meet the future needs of developing Iran’s upstream oil and 
gas industry? 
The previous chapters provided a critique of the CCC in comparison to the NCC through an 
analysis of the history, contractual terms, and national approaches adopted by developed and 
developing nations. It was argued that the NCC appears to better serve the national interests 
of oil rich nations such as Iran. Before undertaking a detailed analysis of relevant Iranian oil 
and gas regimes, this chapter compares the strengths and weaknesses of the NCC in relation 
to these other contractual forms. 
 
5.1   Production Sharing Agreement (PSA) 
Under a PSA, also referred to as a Production Sharing Contract (PSC), the contractor is given 
the right to explore for and produce hydrocarbons within a given contract area, assuming all 
exploration risks and costs in exchange for a share of the oil and/or gas produced. The host 
country receives the remaining share. Under this type of Upstream Government Petroleum 
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Contract (UGPC), like in a concession or license, if the contractor’s exploration efforts do not 
materialise in a discovery, the contractor is not reimbursed by the host country. However, in 
the event of a successful venture, the resulting production is split between the parties 
according to participation formulas set forth in the contract.301  
In addition, unlike a concession or license, the host government receives an amount of oil 
and/or gas which can be commercialised and monetised according to the government’s 
development programs and economic needs. The attendant benefits of the right to receive 
production are the host government’s PSC’s coverage of its domestic needs and a building up 
of foreign exchange reserves by way of exports to international markets. The PSA is now 
used in Indonesia, China, Peru, Malaysia, Malta, Guatemala, Libya, Jordan, Angola, Qatar, 
Bangladesh and the Philippines.  
 
5.1.1   Definition 
Agreements on production sharing are legal instruments that regulate the relationship 
between a government with commercial partners in the petroleum extraction industry.302 A 
PSA is also defined in the Bill of Law in Brazil as a:  
Regime of exploration and production of oil, natural gas and other fluid hydrocarbons 
whereby oil companies will be granted rights to explore for, develop, and produce 
petroleum reserves, at their cost. In the event of a commercial discovery, costs 
incurred will be reimbursed to oil companies through an entitlement to production 
referred to as cost oil. The remaining petroleum, after deduction of cost oil, is 
considered profit oil.”303 
 
5.1.2   Legal nature 
The PSC is in fact a risky type of sharing contracts. In some sharing contracts, the risks are 
removed and the contract covers the explored oil or gas field.304 
                                                             
301 Daniel Johnston, above n 14, 38. 
302 Jennings, above n 12, 44. 
303 Bill of Law (Projeto Lei) 5938-09 which followed the Law of Oil 9.478/97, would amend Brazil’s law of 
hydrocarbons and establish a shared production model for exploration of pre-salt fields. 
304 Marcia Ashong, ‘Cost Recovery in Production Sharing Contract: Opportunity for Striking it Rich or Just 
Another Risk not Worth Bearing?’ Centre of Energy Petroleum and Mineral Law Policy 2. 
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Within the production sharing scheme, the authorities retain ownership of the resources while 
hiring the IOC to provide technological and investment utilities for the various phases of the 
production process. The government is ordinarily actioned through the proxy of a national 
petroleum authority. Consequently, the IOC is granted a predefined percentage of the 
petroleum output as compensation for the risks endured and any facilities and services 
utilised. The remainder of the output is nonetheless owned fully by the government. 
Furthermore, the state party is afforded the ability to involve themselves in certain stages of 
the exploration and exploitation operations, ordinarily with a common governing body to 
supervise and direct the process.     
PSAs are based on three main elements: 
A. Recovery of costs: by allocating a given percentage of production. This percentage varies 
from contract by contract, but is typically between 20 percent to 40 percent. The amount of 
oil production allocated to recover the investors’ costs is called "cost recovery oil". 
B. Sharing the production: production will be split to recover the costs and the capital of the 
foreign investor. The remaining oil, called "profit oil" is split between investor(s) and the host 
country in the agreed proportion. This represents the profit to the parties from the project. 
C. Taxes: the host country can collect income tax from the foreign investor according to its 
national regulations. Income tax is only payable once production has begun.305    
 
5.1.3   Structure   
The contractual structure – while it has necessarily evolved to consider the circumstances of 
the venture concerned and to keep pace with the development of relationships between host 
countries and IOCs – has nevertheless retained its basic features. These features are:306 
a. The IOC is appointed by the host country as contractor for a certain area. 
b. The IOC operates at sole risk and expenses under the control of the host country. 
c. The oil field belongs to the host country and the production belongs to the operating 
company and will be split between the two according to the contract. 
                                                             
305 Daniel Johnston, above n 14. 
306 Keith Blinn et al., above n 6, 69. 
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d. The IOC is entitled to recovery of its costs out of the production from the contractual 
area. The State repays exploration and development costs only when production starts (cost 
recovery oil); that is, it forfeits an agreed percentage of its entitlement until the value of the 
cost oil has repaid the foreign investor. 
e. After cost recovery, the balance of production is shared on a pre-determined 
percentage split between the host country and the IOC. 
f. The IOC’s income is liable to taxation. Income tax is only payable once production 
has begun. 
g. Some terms of the contract may oblige the operating company to provide technical 
and training requirements to the host state and to market the host state's produced oil portion. 
h. Equipment and installations are the property of the host country, either at the outset or 
progressively in accordance with their amortisation schedule.307 
 
5.1.4   Main terms and features 
Production sharing Agreements are distinguished from other types of contracts in two ways. 
First, the IOC carries the entire exploration risk. If oil is not discovered the company receives 
no compensation. Second, the government owns both the resource and the installations. In its 
most basic form, a PSA has four main properties. The foreign partner pays a royalty on gross 
production to the government.308  
After the royalty is deducted, the IOC is entitled to a pre-specified share (e.g. 40 percent) of 
production for cost recovery. The remainder of the production; namely, the profit oil, is then 
shared between the government and IOC at a stipulated share (e.g. 65 percent for the 
government and 35 percent for the IOC).309  
The contractor then must pay income tax on its share of profit oil. Over time, PSAs have 
changed substantially and today they take many different forms. 
To understand the PSA contract, it is crucial to understand the following terms and features. 
                                                             
307 Kristen Bindemann, ‘Production-Sharing Agreements an Economic Analysis’ (Oxford Institute for Energy 
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308 Ibid. 14. 
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5.1.4A   Ownership 
Ownership of petroleum is one of the most noticeable characteristics of the PSCs and can be 
interpreted as a change in the legal nature of oil and gas arrangements. It is regarded as the 
necessary corollary of its claim to sovereignty over its natural resources.  
Ownership may be divided into three parts: 
a. Ownership over oil reservoir;  
b. Ownership over produced oil; and 
c. Ownership over installation  
Due to agreement types, it is based on the consent of the parties. Therefore, it is common for 
the parties to have different ideas about the aspects of the contractual framework. Hence, 
there are different conceptualisations of ownership in relation to the PSA. On the one hand, 
there is a belief that in the PSC the producing countries transfer only the exclusive right to 
conduct exploration and production activities of subsoil minerals. However, the hydrocarbons 
produced remain the property of the host country (or the national oil company) that hires the 
IOC to exploit the hydrocarbons.310  
Another common characteristic of the PSC is that at the end of the contract, all infrastructures 
shall be transferred to the host country without extra charge. In this context, a case study from 
Angola can be useful to illustrate the common arrangements in a PSC. That is, at the end of 
the contract all equipment, instruments, materials, and any other property acquired for the 
operations during the PSC, as well as all information of an economic and technical nature, 
should be passed on to the nation (Sonangol), without any payment or reimbursement.311  
There is obviously a belief that the explored reserves belong to the host country and the 
operating company only has exclusive rights to produce the oil in each period. However, the 
produced oil and all constructions and installations belong to the operating company.312 
Therefore, it should be noted that in PSCs the ownership of any petroleum discovered 
belongs to the state or its national oil company and the contractor acquires title to its share of 
petroleum when oil reaches the export point or mutually agreed delivery point. Title to 
                                                             
310 Irina Paliashvili, ‘The Concept of Production Sharing’ (paper presented at the Seminar on the Legislation on 
Production Sharing Agreements, the Russian-Ukrainian Legal Group, September 14,1998). 
311 República de Angola, ‘Lei das Actividades Petrolíferas’[no 10/2004, de 12 de novembro de 2004]. 
312 Marcia Ashong, above n 304, 6. 
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production in the agreed share that will pass to the oil company at a defined point. However, 
the government may seek to retain or obtain title to other assets and equipment.  
5.1.4B   Rights and obligations of contractor 
The status of the contractor under a PSA is characterised by a set of rights and obligations 
which are included in all PSAs. 
A. Contractor’s rights 
The contractor shall conduct petroleum operations within the contract area in accordance with 
the Petroleum Law, and the contractor shall have the following rights:   
a. subject to requisite approvals, to construct pipelines, bridges, roads, storage facilities, 
houses, landing fields, radio towers and communication facilities; 
b. to use in petroleum operations any petroleum produced within the contract area; 
c. to store and transport petroleum from the contract area to the point or points of sales and 
exports; 
d. to use or sell the contractor’s share of production sharing oil; 
e. to repatriate or retain abroad and freely dispose of all proceeds, from such sales or other 
dispositions; and 
f. to sell, assign, transfer, convey or otherwise dispose of all or part of its rights and interests 
under this contract to any third party with the prior written consent of the government 
representative. 
Some PSCs contain a general grant of rights to the contractor and specifically reserve certain 
rights for the host government with respect to the area of the contractor’s operations. An 
example of such a grant is contained in one of Qatar’s PSAs executed in 1997.313  
B. Contractor’s obligations 
                                                             
313 2.1.1 Subject to the terms and conditions set forth in this Agreement, the GOVERNMENT hereby grants to 
the CONTRACTOR the following: The above rights include all functions necessary for the proper and 
reasonable exercise of all Petroleum Operations. 
(i) The exclusive right, excepting those rights reserved by the GOVERNMENT in Article 2.2, to explore for, 
appraise, develop and produce crude oil and non-associated gas from the contract formation in the contract area, 
and 
(ii) the right to store, transport and export for sale, or otherwise deal with or dispose of, all crude oil and non-
associated gas, subject to Article 17. 
2.1.2 The above rights include all functions necessary for the proper and reasonable exercise of all petroleum 
operations. 
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The contractor’s main obligations under a typical PSC entail two core activities: the 
exploration and production of the reserves within the contract area, both of which must be 
done at the contractor’s own risk and expense. In terms of exploration, the contractor is 
usually subject to a contractually agreed work program whereby the contractor must perform 
certain exploration activities such as shooting seismic and drilling exploratory wells. In terms 
of production, oil discovery the contractor must appraise its commercial potential and prepare 
a development plan, usually subject to approval by the host government. Likewise, the 
contractor is obliged to conduct production operations according to the terms of the PSC. 
After commercial production commences, the contractor shall fulfil its obligations towards 
supply of the domestic market in the host country.314 A contractor is also required to give 
preference to such goods and services which are produced in the host country or rendered by 
host country nationals, provided such goods and services are offered at equally advantageous 
conditions regarding quality, price, and availability at the time and in the quantities 
required.315 
5.1.4C   Government participation 
Most PSAs give the national oil company an option to participate in the venture.316  This, 
however, does not imply that the national oil company shares in the costs and risks involved 
in the exploration period. They generally have a carried interest which means the IOC bears 
the costs and the risk during exploration and carries the national oil company through. If the 
field is declared commercial the national oil company can (but does not have to) take up its 
option of working interest.  
Participation rates vary from five percent (some Indonesian PSAs) to up to and over 50 
percent (Algeria 1991, China, some Indonesian PSAs). However, 15 percent (Malaysia, 
Vietnam) and 25 percent (Angola, some Malaysian PSAs) appear to be rather common 
clauses. Apart from the extent of their involvement, some issues to arise once the national oil 
company decides to participate in the project are the point of entry, the kind of participation, 
the sharing of costs, and the way in which the stake is financed. The national oil company’s 
financial contribution will usually come out of production.317 
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315 Keith Blinn et al., above n 6, 71. 
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From the IOCs perspective, any participation by the host country tends to be unattractive as 
the partner can interfere with the day-to-day management of the operation. Conflicting views 
may lead to a less efficient running of the project. 
5.1.4D   Government revenue 
Perhaps the most noteworthy aspect of the PSA is the division of production between the 
foreign company and the host government (or its state company). 
A. Profit oil 
Three related issues inevitably arise when working out this division: (1) whether any 
provisions exist for recovery of the foreign company's costs, (2) whether any provisions are 
made for accelerated recovery of costs or interest on the costs, and (3) how such costs will be 
reimbursed. All three bear upon the extent to which the host country will share in the costs of 
exploring and developing the area subject to the contract. The early Guatemalan contract 
stood at one extreme of the spectrum. It contained no express cost recovery provision 
whatsoever. Instead, the oil company simply received a stated share of production which was 
graduated from forty-five percent for production under 15,000 barrels a day to twenty-five 
percent for production of more than 100,000 barrels a day.318 
More commonly, the PSA provides that the operator will receive a specified fraction of 
production (generally ranging from 30 percent to 50 percent) from which it reimburses itself 
for its capital expenditures and operating costs. There may be an amortisation period for 
capital costs such as drilling. For example, less than one variant of the Indonesian agreement, 
a maximum of 20 percent of capital costs may be taken from cost oil in a year. Depending 
upon the country, financing costs may or may not be included in the concept of reimbursable 
expenses. From the operator's standpoint, express provisions to determine overhead costs are 
also necessary. These can be stated as a flat percentage of actual operating costs, as is done in 
the PSA between the Nigerian National Petroleum Company and Ashland Petroleum 
Company which calculates overhead as two percent of actual operating costs.319 
Once all authorised expenses have been deducted up to the maximum percent of cost oil set 
out in the agreement, the remaining profit oil or ‘production split’ is divided between the host 
country and the operator in accordance to a specified formula. There are several systems for 
                                                             
318 Irina Paliashvili, above n 310, 63. 
319 Yinka Omorogbe, ‘The Legal Framework for the Production for the Petroleum in Nigeria’ (1987) 5(4) 
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production splitting: (1) either a sole profit oil split as in Indonesia (85 percent to the host 
country and 15 percent to the IOC, considering the income tax) or (2) a progressive split 
based on;  
(i) daily production according to a given scale 60 percent / 40 percent up to 20,000 b/d, 
65 percent / 35 percent from 20,000 to 40,000 b/d, 70 percent / 30 percent from 40,000 to 
60,000b/d etc.,  
(ii)  a cumulative production, or  
(iii) the profitability of operations. It is also to be noted that distinctions are sometimes 
made between on-shore and off-shore productions, or production of oil as opposed to 
production of natural gas. 
B.  Sliding Scale 
Alternatively, the split may be based on a sliding scale analogous to the royalty discussed 
earlier (Chapter 3). One can find many variations of sliding scale rates, but the two most 
common methods for calculating payments using sliding scales are based on either average 
daily production or R-factors. 
An example of a volume-based sliding scale is one of the Indonesian contracts. This 
stipulates for profit oil that Pertamina receives at least 61.5385 percent of production and the 
IOC share will not drop below 19.2308 percent (Table 5.1).  
The R-factor is the ratio of revenue to expenses. This means that the cumulative contract 
revenues earned by the IOC from cost recovery and profit oil are divided by the cumulative 
expenses incurred during a specified period. An example of this is one of the Azeri PSAs 
(Table 5.2). 
Table  0.1 Profit oil in Indonesia 
Average daily production (bbl)                      Pertamina (%)                           IOC (%) 
  
0-50,000                                                          61.5385                                  38.4615 
50,001-150,000                                                71.1538                                  28.8462 
^ 150,001                                                          80.7692                                 19.2308 
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Table  0.2 Profit oil in Azerbaijan 
R-Factor                                                         SOCAR (%)                               IOC (%) 
 
   R ^ 1.50                                                            50                                           50 
1.50 – R ^ 2.00                                                    60                                           40 
2,00 -  R ^ 2.25                                                    62.5                                        37.5 
2.25 -  R ^ 2.50                                                    65                                           35 
2.50 -  R ^ 2.75                                                    70                                           30 
2.75 -  R ^ 3.00                                                    75                                           25 
3.00 -  R ^ 3.25                                                    80                                           20 
3.25 -  R ^ 3,50                                                    85                                           15 
           R ^ 3.50                                                    90                                           10 
------------------------------------------------------------------------------------------------------- 
The design of the scale is usually based on the expected size of the discovery. 
Regardless of whether the contract is volume or R-factor based, caution needs to be applied 
when setting the rates. If they are too high, the scale loses most of its flexibility.320 
Depending on the expected size of the deposit and its special characteristics, a threshold of 
say 50,000 b/d can be unprofitable. By the same token, if we have a 100-mb field which 
produces 20 percent of reserves in the peak year of production (20 mb), the average daily 
production is 55,000 b/d.  
Thus, a sliding-scale tranche of say 100,000 b/d would be rather useless. Generally speaking, 
sliding scales add flexibility to a contract. The government return increases as the project 
profitability increases. In this system, the former is a function of the latter; whereas, under a 
fixed system (e.g. the government always receives 60 per cent of available profit oil) 
profitability is a function of government take. 
C. Payment of Taxes 
                                                             
320 H. Farnejad, ‘How Competitive is the Iranian Buy-Back Contracts in Comparison to Contractual Production 
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Under a PSA, IOCs are usually subject to the payment of taxes on the income from 
operations (i.e. on the profits related to their share of production). However, the PSAs 
originally negotiated did not provide for the payment of income tax and the host countries’ 
share of production was regarded as its total take. Over the years, that situation has changed 
and IOCs are liable to pay 45 percent tax on their income arising from operations and a 
withholding tax of 20 percent on the dividends paid to them.321 
For all practical purposes, whether the tax is included in the host countries’ share of profit oil 
or paid by the IOC – in other words, whether or not the production split is made on a pre-tax 
basis – is not of significant importance. The adopted mechanism really depends on its 
political and administrative convenience for the host country, as well as on the host country’s 
need for a payment in kind (i.e. oil) instead of a cash payment. 
Under some PSAs, the host country is to pay taxes on behalf of the IOC. To that end, an extra 
share of production is allocated to the IOC for that specific purpose. It is then physically 
taken by the host country. Such was the case under the first Peruvian PSAs in the 1970s, as 
well as in Gabon, Egypt, Oman and Trinidad-Tobago. The wording in the agreement for the 
latter country is as follows: 
“The contractor shall receive, in consideration for the obligation assumed under this 
contract, the following shares of petroleum production from the contract area: 
a) A share of production at the focalisation point; 
b) A share of production equivalent to (the taxes) related to petroleum operations 
hereunder which the contractor must pay to the government … this share will be 
delivered by contractor to the Minister”.322  
To further clarify the PSA contractual framework, Table 5.3 illustrates the average cash flow 
and the return each party receives over the lifetime.  
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Table  0.3 PSA flow chart               
   CONTRACTOR                                                                                  GOVERNMENT 
                      $ 100/bbl 
 
 
                                                     Royalty 10%                                     $ 10 
 
 
                 $ 90 
 
 
 $ 30                       Cost Recovery 33.3% (max.50%) 
 
 
                                                                     $ 60 
 
 
 $ 24                            Profit Oil Split                                  $36 
 
 
                                                                 40% / 60% 
 -$ 8                                                  Tax 30%                                                $ 8 
            -----------------                                                                                      -------------  
                   $ 46                                 Gross Revenue                                            $ 54 
                    
                     24%                                         Take                                                  76% 
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5.2   Joint Venture (JV)  
Any association of two or more entities, private or public companies, or a combination of 
private and public may be identified as a JV. For illustration purposes, a JV can be considered 
to comprise a contractor and a national oil company. The JV was built on the same concept as 
the PSA and was a reaction to extensive domination of oil companies in the industry. 
However, in addition to share in production, states gained access to management of 
petroleum operations. 
The JV is a way of balancing state and company interests by jointly bearing the rights and 
obligations in the petroleum operations. The basic benefit to the state is that it receives 
ownership in production.323 This can be obtained either with equity (equity JV with 50/50 
share) or proportionally to its interest agreed between the parties to the agreement or in a 
concession. 
The concept of JV is not a legally defined term and attempts to clarify the definition have 
been made by courts and scholars. It is typically described as a form of partnership with 
mutual objectives: expectation of profit, and limitation of risks.324  
 
5.2.1   Legal nature  
In the petroleum JV, the state is both an authority regulating petroleum operations and a 
participant through the joint committee, an entity created as a forum for cooperation between 
the state and foreign contractor. In the JV, both the state and the company take control, 
monitor, and participate in operations through the Joint Management Committee. This 
committee usually includes representatives of all parties involved and oversees key decision 
making on operations through voting. In practice, management rests in the hand of 
international companies as they have the technical and technological capabilities.325  
 
Both parties are represented in the committee, which has a board of directors and chief 
executive appointed by the foreign company. It is also possible in non-incorporated 
                                                             
323 World Petroleum Arrangements (The Barrow Company, INC, New York, 1985) 574. 
324 Talal Al-Emadi, ‘Joint Venture Contracts (JVCs) Among Current Negotiated Petroleum Contracts: A 
Literature Overview of JVCs Development, Concept and Elements’ (2012) Georgetown Journal of International 
Law Online (8 November 2012) <http://www.gjil.org/2012/10/articles-joint-venture-contracts-jvcs.html>. 
325 Kamal Hossain, Law and Policy in Petroleum Development. Changing Relations Between Transnationals 
and Governments (Nichols Publishing Company, New York, 1979) 122. 
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agreements to establish a separate non-profit-making company in charge of managing 
operations or to entrust management to the national oil company.326 The non-profit-making 
organisational structure however has no financial flexibility.327 
 
5.2.2   Main terms  
According to law, in a JV the host country participates as a commercial partner with the IOC, 
or as part of a consortium. In this form of oil and gas contract, the host country contributes a 
percentage share of capital investment, and receives a portion of oil produced equal to its 
investment. For more understanding about this type of contract, the following main terms of 
JV are explained.  
5.2.2A   Ownership 
The ownership rules differ according to the type of JV. Two typical forms are the 
incorporated and non-incorporated model, from which the non-incorporated model is 
considered as more beneficial for the state.328 The non-incorporated model is not based on the 
undivided direct interest principle. This means neither that state nor the oil company jointly 
participate in production and management. The produced petroleum is not jointly owned 
either. Each party directly participates in production and is entitled to its share in production, 
and the petroleum produced remains at their disposal pursuant to provisions in the contract or 
concession. 
The incorporated model is considered as less beneficial to the state due to lack of flexibility. 
In this model, a separate management company – an independent legal entity – is created on a 
non-profit-making basis. The oil produced is sold by a joint company and the revenues are 
then split according to shares. Subsequently, the participants obtain their benefits in dividends 
set beforehand in the contract or concession.  
5.2.2B   Government participation 
Joint Ventures entitle the state to share in production and to participate in operations. It is 
possible to include a provision allowing for an increase in the state’s share in case of change 
in production up to the limit of maximum participation in exchange for compensation either 
                                                             
326 World Petroleum Arrangements, above n 323, 577. 
327 Kamal Hossain, above n 325, 128. 
328 Irina Paliashvili, above n 310. 
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in cash or in kind. Usually, participation in production varies according to level of 
production, but is however limited to a certain percentage agreed by the contractors. 
5.2.2C   Costs and risk bearing 
The case of cost-sharing and cost reimbursement is a one of the key issues in a JV. Of 
importance is the exploration phase where the risk is high – at this stage, little information on 
the commerciality of the discovery is known. Moreover, at this stage a state may participate 
in costs of exploration on an equal basis, proportionally, or as non-reimbursable. More often, 
the so-called carried-interest system is applied which is more beneficial to a host state as it 
transfers the exploration risks to the oil company.  
In the JV, the state’s financial input is dependent on whether production commences; that is, 
whether the discovery is considered commercial. A state ‘is carried through exploration’329, 
but only through the exploration phase. As soon as a discovery is made, its commerciality is 
evaluated and a decision on production is made. At this point the state begins to participate in 
costs. It is important to establish clear criteria for defining the commerciality of the discovery 
to avoid a deadlock. Duration of the carried interest phase is relevant to the state’s future 
share in the JV or production. The longer a company bears the costs of operations, the lower 
the state’s share becomes. In this context, it is practical for a state to consider bearing costs in 
the development phase where the risk is lower. It may also be advantageous to share the costs 
to obtain better participation in the production phase.330 
Before the production phase begins, a decision on commerciality must be taken. It is in the 
state’s interest to clearly determine the criteria for evaluation to avoid a situation when a 
deposit remains passive. Clear criteria are necessary for the state, not only to ensure 
development of deposits, but also to highlight the point from which it will participate in costs. 
Participation in costs requires substantial resources which may not be available, especially in 
developing states. Hence, the outside financing system is usually applied. If no commercial 
discovery is made, it is generally the company’s loss and the state is not required to 
compensate. However, a company is reimbursed from the profits if the discovery is 
considered commercial. 
The question of commerciality may be a source of dispute between participants. As was 
previously mentioned, the criteria for evaluating a discovery should be clearly set down and 
                                                             
329 World Petroleum Arrangements, above n 323, 546. 
330 United Nations Centre on Transnational Corporations, Alternative Arrangements for Petroleum 
Development. A Guide for Government Policy-Makers and Negotiators (New York, 1982) 51. 
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agreed to by the parties. A state may also introduce provisions that allow it to develop the 
field, even if the company is unwilling to do so, and to maintain efficiency of petroleum 
development. The sole risk clause provides the possibility for the state to produce oil at its 
own cost and risk.331  
During the production phase, a state participates jointly with the foreign company in 
operating costs and, if the contract or concession so decides, the oil company is reimbursed 
the costs borne in the exploration phase. Obtaining benefits from produced oil is resolved 
differently in different forms of JVs. A state may secure its interests by adding provisions that 
enable or require a company to buy or sell its share of production. 
Regimes for liability differ, depending on the type of JV. In the non-incorporated type, both 
the state and the company are jointly and severally liable for obligations, with their liability 
unlimited. The advantage of unlimited liability is larger influence and control over 
operations, as opposed to limited partnerships.332 
 
5.3   Service Contract  
As the title illustrates, in a service contract the mining-right holder (government or host 
country) buys the services of an IOC which functions in the legal status of a contractor. The 
service contract in international petroleum oil contracts came into use for the first time in the 
1960s. The move toward service contracts is reminiscent of the transition from concessionary 
systems to the PSA commencing in the 1960s.  
The new interest in service contracts may be explained partially by heightened sovereignty 
concerns on one hand (opposition against IOCs’ control over the world oil price and issues 
over natural resources the main driving factors behind the adoption of PSA in the 1960s); 
and, on the other hand, the need for IOC capital333 and know-how in developing oil and 
natural gas fields 334 in the host countries. 
                                                             
331 Kamal Hossain, above n 325, 126. 
332 Talal Al-Emadi, above n 324. 
333 The degree of need for IOC capital varies in each country and for different projects inside a country. In some 
cases, a country’s bad credit rating may leave it with no other option than to fund the projects through the IOCs’ 
capital and to reimburse them later. This may be the case in production sharing as well. In addition, the IOCs 
might have access to cheaper capital compared to what is available for the host governments. In other words, it 
might be cheaper for countries to borrow from IOCs than to finance their development projects through other 
sources. In the case of Iraq, due to the fast cost recovery mechanism embedded in the technical service 
contracts, it may look as though the country did not need the IOCs’ capital. However, the total cost of 
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The service contract is a regime under which the host state at all points retains full ownership 
of all hydrocarbons produced on its soil. In turn, the IOC performs the exploration and 
production work as a service to the state. The adoption of service contracts in countries 
reflects elements of nationalism, including those in which the constitution prohibits foreign 
control or ownership of natural resources. These countries usually have substantial capital at 
their disposal, but seek the technical expertise of IOCs to carry out the exploration and 
production activities.  
In the late 1980s and early 1990s, service type contractual frameworks started to appear in the 
political economy of several major oil or natural gas producing countries. Venezuela, Kuwait, 
and Iran signed their first service contracts in 1991, 1992 and 1995, respectively. More 
recently, Iraq, Mexico, Bolivia, Ecuador and Turkmenistan signed new service contracts, or 
have shown increasing interest in adopting variations of service type contracts rather than 
PSCs to explore and develop their oil and natural gas field.    
Essentially, in proceeding from concession to production sharing to participation, the 
discussion has shifted from arrangements permitting the most foreign involvement to the 
least; or alternatively, from the least host country participation in developing its resources to 
the most.  
The final form of arrangement in this analysis involves a service agreement between the 
country and a company. In fact, under a service arrangement, the company agrees to a fee or 
a share of production to provide the country and its state oil company with services and 
information to help the country develop its own resources.  
Three contract arrangements have been developed to take advantage of the multinationals 
technological and managerial expertise and capital resources while allowing the host country 
to maintain the appearance that its state oil company has control and ownership:  
(1) The pure service contract; 
(2) The technical assistance agreement; and  
(3) The risk service contract.335 
                                                                                                                                                                                             
development of all awarded fields in the first two rounds may suggest that financing through government annual 
budget was difficult or even impossible.  
334 This is particularly the case for mature fields that require enhanced oil recoveries or fields in more 
challenging locations. 
335 Groenendaal, and Mazraati, above n 10. 
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The ‘pure’ service contract, as its title indicates, is to distinguish it from the other service 
contracts which implies the notion of risk-taking by the IOC. In the pure service contract, all 
exploration and production risks and rewards are retained by the state. The IOC is contracted 
to perform certain services (e.g., consulting, engineering, construction, operational, 
managerial, service and so on) as defined by the service contract in return for a flat fee. The 
IOC is a mere contractor, working under the supervision of the state, and has no legal or 
beneficial interest in the enterprise itself. Service contracts within this category include 
management contracts (e.g., contracts for management service, start-up and operational 
assistance and so on) and turnkey contracts (under which the contractor will be responsible 
for the construction and commissioning of a whole facility). Occasionally, the IOC may be 
given the right to buy back a proportion of hydrocarbon production from the government 
under a separate sales arrangement. 
The service agreement, or ‘technical assistance' agreement, is in some ways a more 
sophisticated version of the service contract. In these agreements, the contractor agrees to 
provide technical assistance in the exploration, development, production, and, in some cases, 
refinement of oil. The contractor services may include the providion of equipment and 
training employees to operate the petroleum facilities. In return, the country agrees to 
reimburse the company for the expenses incurred plus a fee based on production. For 
example, Venezuela entered into technical assistance agreements as part of its plan for 
nationalising its oil industry. Under these agreements, several of the multinational oil 
companies agreed to help operate the facilities they had constructed in return for a per-barrel-
produced fee.336 
The ‘risk’ service contract is the same as the pure service contract, but rather than pay a flat 
fee, payment is based on the level of initial investment. Under the risk service agreement, the 
oil company agrees to explore a specific area and evaluate its potential for discoveries. If the 
existence of petroleum reserves is suspected, the company is obligated to develop the 
reservoir. Throughout this period, the company invests only its own money with no 
expectation of payment unless it results in commercial production.  
Thus, the company bears the entire financial risk without receiving any rights in the explored 
territory. When commercial production commences, the company has the right to be paid for 
                                                             
336 Peter Fischer and Thomas Waelde, A Collection of International Concessions and Related Instruments 
(London Oceana, 3th ed, 1982) 288-90.   
 
 110 
 
its services with cash, or the right to take oil at a discounted price. Although the risk service 
agreement contains features like a production-sharing arrangement, it gives the oil company 
fewer rights in the acreage that is explored.  
 
5.3.1   Legal nature  
The above agreements are service contracts whereby a host country (or its judicial delegate as 
national oil company) hires the services of an IOC which assumes the legal status of a 
‘contractor’. In case of commercial production out of the contractual area, the IOC is 
reimbursed for its costs and investments and paid for its services. Although this is a service 
contract, the financial risk is borne by the contractor. This explains why the emphasis is 
placed on that risk feature in its classification. The legal consequences attached to this type of 
agreement are that the IOC is granted no mining or mineral rights and that the production 
belongs in its entirety to the host country or its national oil company. Also, all assets and 
equipment are the property of the host country.337 
 
5.4   Iranian Buy-Back Contract 
Since 1979 in Iran, granting ownership and control over oil and gas reservoirs and total 
hydrocarbon extraction to foreign companies has been prohibited by the Constitution. As 
such, all exploration and extraction of hydrocarbons is implemented by the NIOC on behalf 
of the Ministry of Petroleum. However, indirect foreign participation is allowed. 
According to Iranian Buy-Back Contract (IBBC), the IOC as investor accepts all costs for 
exploration, development and production operations on behalf of the NIOC, coinciding with 
an agreed scope of work. The IOC, in return, will receive remuneration for advances on these 
invested funds, capital cost, operation costs, related bank charges with interest and the 
negotiated Rate of Return (ROR) through the NIOC’s allocation of production. The 
remuneration is paid from the sale of petroleum up to a maximum of 60 percent of production 
under a Long-Term Export Oil Sale Agreement (LTEOSA). The sale agreement continues 
until the IOC has fully offset its petroleum costs and has earned the agreed remuneration.338 
                                                             
337 M. Me, ‘The Iranian Buyback Model and Its Efficiency in the International Petroleum Market-A Legal View’ 
(2009) 7 (1) Oil, Gas and Law intelligence 2. 
338 A Brexendorf et al., ‘The Iranian Buy-Back Approach’ (2009) 7 (1) Oil,Gas& Energy Intelligence 22. 
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5.4.1   Definition  
The buy back as a type of counter-trade transaction was defined in 1990 by the Council of 
Ministers.339 However, this definition may not be precisely applied in the Iranian upstream 
oil and gas industry. In the Iranian buy-back contract, the contractor funds all investments 
and receives remuneration from the NIOC in the form of an allocated production share. The 
contractor then transfers operation of the field to the NIOC after the contract has been 
completed.340 
The IBBC is a short-term service contract, between the NIOC and an IOC, under which the 
latter undertakes to provide funding and to carry out development operations in respect of a 
gas/oil field. In return, the NIOC agrees to reimburse the IOC, either through direct sale of 
the resulting oil/gas to the IOC, or by payment of proceeds generated by selling the IOC’s 
portion of oil/gas to third parties. 
 
5.4.2   Why and how Iran acceded to buy-back      
The answers to the questions of why and how Iran acceded to buy-back contracts have 
significant importance because they reveal Iran’s oil and gas upstream industry aims, 
achievements and limitations. 
The buy-back contract could be result of Iran’s economic needs, the need to optimise the 
petroleum industry, or the result of the legal frameworks. Therefore, the buy-back could be 
the best oil and gas contractual form according to Iran’s requirements and legal 
circumstances. The following section examines the Iranian buy-back contract based on Iran’s 
domestic requirements and legal frameworks. 
                                                             
339 Articles 1 and 3 state: the counter trade is a contract concluded between two legal or natural persons under 
which one party (supplier) is committed to supply material, equipment, machinery, parts and service enabling 
other the party (exporter). An exporter is an Iranian natural or legal person who assumes obligation under the 
contract to export or make available for the supplier to export agreed goods produced from the same facilities or 
the productions of the same industrial group in certain quantity and within a defined period personally or by an 
intermediator in exchange of receiving equipment, tools, machinery or service from the other party to the 
contract. To accomplish its undertakings in exchange of other party’s (exporter) commitment to produce and 
deliver certain goods for export outside the country during an agreed period.  
340 Seyed Nasrollah Ebrahimi and Abdolhossein Shiroui, ‘The Contractual Form of Iran’s Buy-back Contracts in 
Comparison with Production Sharing and Service Contract’ (2003) SPE International Society of Petroleum 
Engineers 2 2. 
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5.4.2A   Iran’s requirements 
After the Islamic revolution in Iran in 1979, the ruinous eight-year Iraq-Iran war and the 
frequent political and economic crises at that time resulted in disruption to the oil supplies 
and crippled production and transportation of oil. As matter of fact, lack of oil extraction in 
Iran during the 1990s meant the nation was unable to reach the levels achieved in the I970s. 
This is because the country’s oil wells were getting old and new wells were required if it was 
to achieve production capacity. To increase oil production, Iran had to seek out new oil fields 
and wells, but to do this new capital and technology was required. In addition, there was a 
lack of adequate domestic investment in the upstream oil and gas fields. 
5.4.2B   Iran’s regulations 
Although the buy-back contract (service contract) had been used in Iran since the 1979 
revolution, it first emerged a few years before this. The Petroleum Law enacted in 1974 
imposed considerable limitations on any foreign oil company’s participation in upstream oil 
and gas operations. Article 3 of the Petroleum Act states that “all oil and gas resources, as 
well as the oil industry itself should be nationalised; and that any activities related to 
exploration, development, production and distribution of oil and gas were to be carried out 
solely by NIOC, either directly or through its appointed contractors and agents”.341  
According to the provisions of this law, the engagement of IOCs in exploration, development 
and production was restricted to cases where the foreign companies acted on behalf of the 
NIOC as its contractors. The conclusion of any agreement, such as concessions, production 
sharing, or JV contracts in which the IOCs were not engaged as contractors under NIOC was 
prohibited. Instead, a kind of risk service contract was developed within the mandate of the 
legislation, and several such contracts were concluded.342  
The nationalisation of many sections of the economy after the Islamic revolution in Iran in 
1979 saw the new Constitution impose significant restrictions on participation in economic 
activities by the private sector in general, and particularly by foreign investors. It forbid 
foreign investors the right to establish a company (article 81), foreign experts were restricted 
from employment (article 82), and foreign persons were prohibited from acquiring control 
over natural resources (article 153). 
                                                             
341 Brexendorf et al., above n 338, 2-3. 
342 Shiravi and Ebrahimi, above n 57, 209. 
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To avoid domestic damage by foreign person during the Iraq-Iran war (1980-1988), the 
Petroleum Act 1987 was enacted by parliament. Article 6 of this Act states; any investment 
will be carried out using the operational segments’ budget and based on proposals by the 
Ministry of Oil. These investments will be included in the county’s budget bill after the 
general assembly’s approval. Foreign investment in these operations is not allowed under any 
circumstances. In turn, article 6 is of utmost importance to fully understand the prohibition of 
direct investment in upstream oil and gas industry; whereas article (5) of the Act permits the 
Ministry of Petroleum and affiliated companies (e.g. the NIOC) to enter into contracts with 
local and foreign individuals or companies to carry out oil and gas projects. 
A further step was taken by the Iranian parliament in 1987 when it authorised the NIOC to 
take out short- and medium-term loans to finance limited oil and gas projects. Limit amounts 
of oil were allocated for a period of three years to service a loan. Through this law a sort of 
buy-back process emerged in Iran. The parliament authorised the NIOC to enter into 
agreements up to US$3.2 billion with competent foreign companies for the development of 
the gas fields. This was on the condition that all costs would be recovered by output from 
these fields. In addition, IOC as NIOC contractors were required to provide funding for, and 
to carry out, oil projects. When a project came on stream, the IOC’s entitlement was paid 
from the output of the project and the risk of any shortfall in the production was taken by 
NIOC. The Iranian Central Bank guaranteed repayment of costs.343       
In 1993, the Budget Act authorised the NIOC to enter into oil contracts with IOCs up to the 
value of US$2.6 billion. The following conditions were applied: instalments shall be paid 
exclusively from exports of resultant outputs of the project, and therefore no guarantee shall 
be provided in terms of any shortfall in production; utilisation of Iran’s existing potential in 
design, engineering, construction and installation shall be maximised; transfer of technology 
shall be accomplished through JV agreements between local and foreign companies; and a 
minimum of 30 percent of Iranian content shall be achieved.344 
Gradually, the Iranian buy back scheme took shape and the Budget Act in 1994 played a 
major role. Not only was the term ‘buy back’ first mentioned in this Budget Act, but by virtue 
this Act the IOCs were permitted to invest in certain oil and gas projects under buy-back 
schemes. Therefore, article (6) of the Petroleum Act of 1987, which prohibits any foreign 
investment in oil and gas projects, was amended by implication. The authorisation to 
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conclude buy-backs was restated in the second, third, fourth and fifth ‘five-year economic, 
social and cultural development plans’ of 1995–1999, 2000–2004, 2005–2009 and 2010-
2015, respectively.345 A significant upheaval in the Iranian buy-back scheme took place with 
the Budget Act of 2002-2003, which expanded the buy-back contract from development only 
to exploration and development of Iran’s oil and gas field.   
 
5.4.3   Buy-back generations 
There have been four generations of buy-back contracts that together showcase the 
government’s attempts to make foreign investment more attractive. An evaluation of the 
Iranian buy-back contracts by generation sequence is presented below: 
5.4.3A   First generation 
The first-generation IBBC was a simple buy-back agreement between the NIOC and a 
foreign company. In this generation, the exploration phase and development phase were 
separate. That is, if during the exploration phase a contractor found a commercial oil field, it 
would not necessarily become the developer of the field since this contract would be 
rewarded separately. It emerged gradually because of low-level interest among international 
companies as they could not be certain to recover operational costs and capital investments 
during the exploration. Also, according this type of contract, the IOC was entitled to a fix 
price for services provided. Each party’s responsibilities and shares from the produced oil 
during the production phase was also ambiguous during this first-generation contract. 
5.4.3B   Second generation  
The second-generation contract, like the first-generation contract, also covered all phases 
from exploration to production in different contracts that were not necessarily given to the 
same contractor. Moreover, if the contractor could successfully finish the exploration phase, 
they could directly, and without a new contract, go to the development phase, but at a fixed 
and predetermined price. This may have also resulted in problems because the cost of 
operations is volatile and could therefore negatively impact the contractor’s investments. 
                                                             
345 The economic, social and cultural development plans were approved by the Iranian parliament, inter alia to 
advance the market orientation of the economy and to improve the living standards of the population. 
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5.4.3C   Third generation 
The third-generation of IBBC was significantly different to its previous generations. In this 
generation of contract, a single contract comprised both exploration and development phases. 
Furthermore, open public tender determined the manner and cap on the price of the contract. 
Transferring the technology according to a predetermined plan was also included in this 
generation of contract. This generation, like its predecessors, also had major ambiguities, 
however. It lacked clarity in defining each party’s responsibilities and shares in the 
production phase. It also generated tension between the contractor and the NIOC or its 
affiliate as to the way the tender was executed and the way the costs were calculated. 
5.4.3D   Fourth generation (Iranian Petroleum Contract IPC)  
The new and fourth-generation buy-back contract in Iran is the Iran Petroleum Contract 
(IPC). The IPC may appear to be similar in many aspects to its previous three generations, 
but it combines with IBBC with the PSC. In fact, the IPC is similar to the buy-back in that the 
contractor’s entitlements are paid only from the defined master’s revenue. The IPC is similar 
to the PSC in that the contractor receives the benefits of the production. Therefore, the IPC 
has been categorised as a service contract, though some terms are shared with the PSC. The 
strategic objective of the IPC is to encourage IOCs to deploy the latest technological 
advancement in reservoir management, optimisation and production. Therefore, transfer of 
the latest technology and building local capacity are the aims of the IPC.346 
 
5.4.4   Main terms of IPC 
Regarding the importance of the IPC to the future of Iran’s oil and gas industry, the key terms 
to consider are as follows: 
A. Remuneration Fee 
The IOC is entitled to fees defined and formulated proportionate to the magnitude of the risk 
taken while participating in the exploration, development and operation. The remuneration 
fee is anticipated to be a fee per barrel of oil or per standard cube feet of gas produced. This 
will vary depending on the applicable ‘R factor’ (based on the ratio of cash receipts to 
petroleum costs) and production rates. 
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petroleum-contract/>.  
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According to IPC, the remuneration fee will be implemented as a true volumetric fee 
structure extended over the life of the agreement. Based on the IPC, the life of the agreement 
is from 20 to 25 years in the case of successful discoveries leading to production. There is 
also the possibility of tail extensions of up to five years where enhanced oil recovery 
techniques can be implemented.      
B. Cost Recovery 
There are some limitations on the recovery of certain costs incurred during the development 
and production phases. The cost recovery year commences from the first year of production. 
In the IPC, any Direct Capital Cost (DCC) and Indirect Cost (IDC) incurred prior to first year 
of production are to be amortised within five to seven years of the commencement of first 
production. After first production, the DCC incurred is amortised within five to seven years 
from the date of expenditure. The DCC does not cover Cost of Money (COM) in the 
development phase and after the first production date. The COM is calculated and applied in 
the event of delay of the payment of petroleum cost to the unpaid amount.347 
After achieving first production, other costs including the IDC and Opex is recovered by the 
contractor at cost without the COM based on submission of the quarterly invoices confirmed 
by the NIOC. In the other words, the IDC incurred after first production and operating 
expenses is recovered on the current basis. If the IOC is unable to recover its costs within the 
contract terms, the terms are extended to allow for additional cost recovery subject to NIOC 
approval. 
C. Joint Venture 
Regarding Iran’s objective to facilitate the transfer of technology and know-how, particularly 
which required for modern EOR techniques, the IOC is mandated to join with either the 
NIOC or a pre-selected company(s) by Iranian government in form of a JV.348 In the IPC, the 
IOC must make a commitment to an Iranian local designated entity – selected by the 
government – which has a specified stake-hold in the JV formed to develop the field. In 
addition, the contractor in an IPC is operator during the exploration phase. However, a ‘joint 
operating company’ is established to operate defined fields during the development and 
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Contract (IPC): The Case Study of the Caspian Sea Fields’, 
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production phases. Nevertheless, the management terms of the JV Company are complex and 
vary by phase of exploration and development as follows: 
1. Exploration phase 
The Joint Exploration Committee (JEC) comprising an equal number of members from both 
the IOC and NIOC has control over several operational issues. All decisions about this phase 
should be taken unanimously, though the important decisions will ultimately be taken by the 
NIOC such as composition of final reports and statements, any sort of changes in project 
targets, and the determination of commerciality.349 
2. Development and production phases 
During the development and production phases, a ‘contractor’ JV company implements 
operation and all major decisions are assigned to a Joint Steering Committee (JSC). The JSC 
comprises equal representation of the IOC and NIOC, with annual chairmanship alternating 
between the two parties. The NIOC and the JSC have combined approval/oversight over the 
Annual Work Plan and Budget (AWPB).  
3. Operation 
The operation phase is implemented by the JOC which is owned by the IOC and NIOC. The 
important issue in this stage is Iran as a third party. In fact, Iran as a third party does not exact 
shareholding in principle, but is decided on a case by case basis.  
D. Periods of Time 
According to the IPC, the ‘phase’ times are anticipated as follows: 
4. Exploration 
Based on the IPC, the period of exploration is four years. It may be extended for two years 
more. 
5. Appraisal 
After exploration, which is four years (with two-year potential extension), the appraisal phase 
is a further two years. 
                                                             
349 Mahdi Haddadi, ‘The Nature of Iranian Petroleum Contracts in Upstream Section’ (2015) 44 International 
Letters of Social and Humanistic Sciences 53. 
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6. Development and production 
The development and production phase in the IPC is 20 years plus a potential five-year 
extension for IOR/EOR operations. 350 The main purpose of the longer periods of time is to 
be an incentive to foreign investors to make long-term investments and to implement 
measures to maximise the life of the reservoir. 
E. Settlement of Dispute   
The IPC includes an escalation dispute resolution clause which provides for arbitration as the 
final resolution method. This is used to settle within a limited period any contention arising 
out of, or in connection to, the contract; or related to a breach, revocation, or termination of 
the contract. Thus, any dispute, claim or controversy related to the contract or arising out of it 
shall be finally settled by arbitration set out in the annex of the IPC. In an IPC, all risk and 
expenses incurred when a master or a commercial reservoir is not discovered, when the 
contractual aims are not met, or when there is insufficient reserve for setting financial debts, 
should be borne by the contractor.351 
 
5.4.5   Critical analysis of IPC 
It should be noted that there has been a long series of controversies about the IPC structure. 
Although the IPC was approved by the parliament and its key terms were released,352 up to 
present, some terms and structures of the IPC remain unclear and uncertain. For instance, in 
terms of ownership, it is not clear in what circumstances foreign investor can book reserves; 
in relation to remuneration fee, the extent to which the mechanism based on the average 
annual export oil price from Iran works in practice, or whether to link it to a local reference 
like Iran’s Asian standard pricing formula or an international reference such as plats; in 
regards to the JV, as it is uncertain as the the point during development that a local party can 
elect to participate, and also the nature of its contribution; in terms of management, as the 
disaggregation of the IOC funding obligations from the ownership and voting mechanism 
particularly – given the IOC’s obligations to fund all exploration and production, together 
                                                             
350 Shervin Darvish, ‘Legal Aspects of Iran’s New Oil Contracts’ (18 July 2016) Natural Gas Europe 
<http://www.naturalgasworld.com/legal-aspects-of-irans-new-oil-contracts-30651>. 
351 Ibid. 
352 The IPC key terms were released at the Tehran Summit, a two-day conference held in Tehran on 28 and 29 
November 2015. 
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with NIOC’s/ local designated party’s percentage share of carry through such phases; and 
more detail is also required regarding the criteria used to determine commerciality.     
Nonetheless, the IPC is still confidential353 such as the signed contract between Iran and a 
consortium including France’s Total (50.1 percent interest), China’s CNPC (30 percent 
interest) and Iran’s Petro Pars (19.9  percent interest) in granting the phase 11 of the gas field 
in South Pars.354 Although the IPC released the contract almost two years ago, there has been 
much conflict and struggle between the IPC designer and parliament, and its details have not 
yet been cleared.355 
 
5.4.6   Features of Buy-back 
The IBBC is type of service contract allowing the IOC to explore and develop oil and gas 
resources as a contractor, with financial reimbursement from sales revenue.  
Once production has commenced, the investment is handed over to the NIOC or its affiliate 
who manages the operations. Annual capital expenditures are stipulated by the contract and 
the IOC is entitled to full reimbursement including cost recovery, remuneration and ROR, if 
the NIOC approves all cost and expenditures according to the contract.  
For better understanding, Ebrahimi356 asserts the key features of the IBBC can be categorised 
as follows: 
5.4.6A   Objective 
A. Preserve government sovereignty 
The objective underpinning the government’s use of IBBC is to preserve its sovereignty right 
over oil and gas resources and to maintain government control over oil and gas operation. 
This is affirmed in the Constitution, and in the 1974 Act and 1987 Act. Thereafter, the IOC 
                                                             
353 On July 2016, Iran’s supreme leader said: “These contracts (IPC) will not be signed unless the necessary 
reforms are implemented in the framework of national interest.  Bozorgmehr Sharafodin, ‘Iran's supreme leader 
says reform in new oil contracts are necessary’ (3 July 2016) Reuters <http://www.reuters.com/article/us-iran-
oil-contract-idUSKCN0ZJ067>.  
354 The NIOC and Total signed a contract for the development and production of phase 11 of South Pars (SP11), 
the world's largest gas field, on 3 July 2017. 
355 Behrooz Akhlaghi, ‘Iran Petroleum Contract (IPC)’ (Bi-weekly news & Analysis of the International Law 
Office No 1, Behrooz Akhlaghi & Associate, 2015). 
356 Ebrahimi and Shiroui, above n 340, 2. 
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was authorised to carry out petroleum activities on behalf of the NIOC. This means the IOC 
acts as a contractor of the NIOC, rather than owner or partner in the project. 
B.  Attract foreign investment 
One of the Iranian government’s ongoing concerns is how to attract foreign investment in the 
oil and gas industry. Utilising IBBC supports access to foreign funds, particularly for costly 
projects.  
C. Access to advanced technology 
 Lack of modern technology and the Iraq-Iran war reinforced the need for an efficient means 
of transferring modern and advanced technology to Iran’s exploration, development and 
production industries, as well as to help increase domestic capabilities. 
5.4.6B   Executive procedure 
Any contract valued above US$1 million must be passed through a tender according to the 
2002-2003 Budget Act. Approval from the High Economic Council is required to use foreign 
funds.357 The NIOC as a state company should require the contractor to grant product 
operations, works, and services to Iranians. Iranian content should be up of 50 percent of the 
value of the contract, technically.       
5.4.6C   Contents 
- Fiscal regime 
Financing in IBBC can be divided to five categories: 
1. Capital Cost (capex): the capital needed to fund all the direct expenses incurred 
during the development phase, payable by the investor. This term encompasses the following 
expenses: engineering; purchase and installation of major equipment; service-provider fees; 
instrumentation; and secondary facilities, buildings and structures. The buyer in a buy-back 
contract is not responsible for any of the above expenses. 
2. Non-Capital Costs (non-capex): includes indirect costs accrued while operating the 
development which are not covered by the capital costs category. For instance, training and 
education to employees, paying taxes, and customs duties.358 
                                                             
357 Law of the Five-Year Economic, Social and Cultural Development Plan (Iran) art 85 (year 2000-2005). 
358 Faranak Rabiei, above n 67. 
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3. Cost Recovery: according to an Iranian buy-back contract, the foreign party is 
charged with developmental operations as well as costs for exploration. In exchange, the 
party will be reimbursed for expenditures (both funding and undertaken during operations) 
from the output of production. The party in charge of operations is ordinarily compensated in 
the form of petroleum output and bears the risk of both exploration failure and market 
fluctuations. 
4. Operating Costs (opex): the equipment required to conduct oil operations, including 
pipes, drilling machinery, storage equipment, drilling platforms, and any other standard 
expenses related to the process of producing oil. This also includes the cost of maintaining 
the labour force, conducting repairs, and supporting the related infrastructure. 
5. Bank charges: refer to financing and investment costs calculated according to the 
London Interbank Offered Rate (LIBOR), plus a premium of 0.5 percent - 1 percent. Still, 
this percentage is rather low given the risk involved in oil and gas projects. 
- Reimbursement 
If the NIOC approves all costs and expenditures according to the contract, the IOC is then 
entitled to full reimbursement. This typically covers the following areas. 
1. According to IBBC, during the amortisation period (usually five to eight years), the 
contractor receives his costs plus interest at LIBOR, plus an agreed uplift. In addition, the 
contractor receives a monthly remuneration fee.359 
2. All financial expenditures such as opex, capex, non-capex and bank charges will be 
paid by the contractor after commencement of production and during the amortisation period. 
3. In exploration contracts, the IOC is entitled to develop the field according to an 
agreed plan by the NIOC if a commercial field has been discovered. Otherwise, if agreement 
is not achieved the contractor may withdraw and his costs are repayable by the NIOC plus 
uplift. 
4. In addition to costs, a fixed amount in the buy-back contract is agreed to be paid to the 
IOC as reward for its investment and risks taken. This reward, commonly referred to as the 
                                                             
359 Michael A. G. Bunter, ‘The Iranian Buy Back Agreement’ (2009) 3(1) Oil, Gas & Energy Law Intelligence 
(OGEL) 5.  
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remuneration fee, is paid if the objectives of the contract as defined in the MDP360 are duly 
achieved by the IOC and the project is successfully handed over to NIOC. 
5. All costs should be reimbursed through a LTEOSA according to the market price. 
This clause guarantees IOC access to the crude oil during the contract period. 
6. The IOC is entitled to purchase a percentage of oil produced from the field at a 
discount (i.e. 5 percent less than the market price) as reward for risks taken. If no commercial 
field is found, the contract is terminated and expenses are borne solely by the IOC.  
7. The risk of change of crude oil price to cover instalments has borne by NIOC. 
- Dispute settlement  
The buy-back contract in Iran provides an opportunity for the use of international arbitration 
to settle satisfactorily within a limited period any contention arising out of or in connection to 
the contract. Thus, any dispute, claim or controversy related to the contract or arising out of it 
shall be finally settled by arbitration set out in the annex of the contract.361  
 
5.4.7   Result and analysis criticism  
Regardless of the political and diplomatic ramifications, Iran’s oil and gas industry has 
always been complicated, particularly regarding oil and gas contractual terms. In this section, 
Iranian buy-back contracts are analysed in relation to their legal structures, performance in 
practice, and IOC feedback. The critical analysis considers here the deficiencies of the 
contract from the contractor’s point of view and from the perspective of the Iranian 
government. 
5.4.7A   Deficiencies from the contractor’s perspective  
The Iranian buy-back model has many shortcomings from the perspective of the contractor. It 
is considered as risky by the contractor in terms of the performance guarantees associated 
with production rates, development costs, and project schedule. These risks are not 
compensated for in the same manner as other contract regimes. The most significant and 
important shortcomings of the Iranian buy-back contracts are as follows: 
                                                             
360 Master Develop Plan (MDP) defines in detail the scope of work and activities to be carried out and a 
comprehensive plan for development of the field. Capital expenditures are calculated as well. The MDP is an 
essential part of Iranian buy-back contract, which is a mandate for development operations. 
361 Ebrahimi and Shiroui, above n 340. 
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A. Short Contract Life 
The most important deficiency of IBBC is its short life; generally 5 to 10 years, with an 
additional five years as a designated ‘investment recovery period’. The host-country’s desire 
to ensure limited obligation has two adverse effects. First, in short duration contracts there are 
no incentives for the contractor to introduce measures to maximise the life of the field, even 
when the contractor damages the reservoirs to achieve cost recovery by abnormal 
maximisation of the rate of production. Second, the contractor often feels discouraged from 
using the latest technology and to transfer technology to the host country.362 
B. Financial Structure 
The assets acquired by the contractor remain the property of the NIOC, subject to per- 
determined purchases of oil and remuneration until the contractor’s control is repealed. 
C. Higher Level of Risk  
The contractor bears risks such as higher capital expenditure requirements than originally 
estimated and agreed upon, or its distribution over the construction period.  In this case, the 
contractor is forced to pay the difference. Even factors beyond the contractor’s control such 
as an unforeseeable drop in oil price363 can result in serious financial pressures as the 
contractor is obliged to make up for the costs and agreed return by using a limited amount of 
oil. 
D. Inaccurate Prediction of Expenses  
Another issue which negatively affects IBBC is related to insufficient data or costs. Due to 
the nature of contract, which requires all expenditures and potential returns from the field to 
be accurately documented in the MDP and then in contract, with that estimate eventually 
used for compensation.  
Regardless of what goes into calculating the compensation, the extent of the oil reserves, the 
time required for production, and production expenses particularly are much more difficult to 
accurately predict before the start of operations. As such, the deficiencies in seismic or wells 
offset data may lead to inaccurate calculations which in some case prove to be significantly 
different to the correct numbers. 
 
                                                             
362 Michael A. G. Bunter, above n 359. 7. 
363 Such as the most recent nadir, reached in January 1999, after increased oil production from Iraq coincident 
with the Asian financial crisis, thereafter curtailing demand. 
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E. Bank Interests Repay 
The NIOC offered an uplift of costs at the LIBOR rate364, plus a negotiated percentage. 
According to Iran’s legal system, however, the domestic courts have jurisdiction over 
disputes and certain vital commercial transactions such as interest charges through LIBOR 
are banned. As previously mentioned, the issue is that LIBOR is a specifically interest-based 
yardstick, but according to Islamic law an Iran’s legal system on which it is based, charging 
interest (usury) is forbidden. 
F. Inflexible Terms and Sensitive to Negotiation 
Flexibility in the contract terms had always been a component of a good contract, provided 
the contract’s form and structure is maintained. Also, parties can guarantee the durability of 
the contract via a negotiation clause or even via renegotiation. Of course, the degree of 
flexibility in terms of responding to changes in circumstance is up to the parties to anticipate 
and how they wish to negotiate protection against such changes. But in IBBC, the terms are 
inflexible and do not provide a mechanism for renegotiation.365  
G. Quantity Bureaucracy 
Technically, most companies working with the NIOC express concerns about the excessive 
bureaucracy in the administration of the projects. Some decisions must be made in a speedy 
manner and this is inherently inconsistent with the bureaucratic and slow NIOC executive 
process. No doubt this matter will be resolved in a matter of time when the NIOC becomes 
convinced that a co-operative relationship with the contractor is in everyone’s interest.366   
H. Oil Price Risk 
One of the issues the contractor commonly complains about is that the repayment of capital 
expenditures, bank charges, and remuneration will be postponed if the international price of 
oil or gas is below the agreed upon level. Under IBBC, the contractor should bear this 
substantial risk. 
I. Fixed Rate of Return (ROR) 
                                                             
364 London Interbank Offered Rate, a daily interest reference rate. 
365 Maximillian Kuhn and Mohammadjavad Jannatifar, ‘Foreign Direct Investment Mechanisms and Review of 
Iran’s Buy-back Contracts: How Far Has Iran Gone and How Far May It Go?’ (2012) 5(3) Journal of World 
Energy Law & Business 15.  
366 Ibid. 16. 
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Perhaps one of the most notable deficiencies of IBBC is the fixed ROR. If the oil price 
returns to its previously low level, it will encourage inefficiencies and may even cause 
problems because the amount of oil available from the project might be insufficient to meet 
the costs of the project and the agreed return. In addition, oil price risks are borne to a large 
extent by the government, as opposed to other contract regimes in which the contractor has 
relatively more risks. As a result, any incentives for the contractor to improve total return 
from the project – which is also the government’s desire – such as discovery of additional 
reserves, employing enhanced oil recovery techniques, and introducing cost saving measures 
are not provided in a fixed ROR.367 
J. Transfer of Capital and Technology Skills 
The fact that IBBC target is proposed over the short duration is another major deficiency. The 
contractor will ask if it is worth using state of art technology only to see it taken over by the 
Iranian party when the development phase ends. Of course, it is not worth it, and it is simply 
not enough time for the NIOC to gain as much new technology from the foreign partner as it 
should. Moreover, during the decline phase of the project, when the application of new 
technology could have its greatest impact, the foreign partner is no longer around to help.368 
K. Transfer of Management Skills   
The IBBC can also hinder long-term field development. This is because the NIOC’s or its 
representative’s knowledge is insufficient for optimal long-term reservoir development, or 
that the oil and gas reservoirs require new investments during production due to changing 
reservoir behaviour.  
So, although there is no doubt that there is immense expertise in the Iranian oil and gas 
sector, the contractor’s expertise and funding is required. However, without detailed 
knowledge of the reservoir behaviour over time, a contractor is unable to optimise the 
extraction over the lifetime of the reservoir. Because of this, most IOCs favour of other 
contract types such as the PSA or NCC.  
L. Long Process of Accountancy and Calculation  
Every international and national contract regime needs to accountant for and calculate the oil 
and gas contracts regime specifically if it is to share the revenue and divide the gain. 
                                                             
367 The profit or ROR on the IOC’s investment varies from project to project, normally between 15 percent and 
20 percent. 
368 Mohammad Reza Moghaddam, ‘Analysis of Buy-back Contracts and Adduction Optimization Model of 
Contract for Iran’(Farsi), (2008) 76 Economy Research Journal 161. 
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However, the accounting and audit of some oil and gas contract is easy; whereas, for others it 
is a long and complicated process. The Iranian buy-back contract expansion of the audit and 
scrutiny levels in areas such as sub-contracting is designed to decrease costs, but has not 
worked to the advantage of the contract. In addition, the auditing and accountancy processes 
are often controversial and result in disputes. 
5.4.7B   Deficiencies from the Iranian perspective  
From Iranian perspective, buy-back contract has deficiencies too.369 In fact, an evolved 
version of oil and gas contract will emerge in future Iranian oil and gas industry contracts 
which address IBBC shortcomings. 
The deficiencies from the Iranian perspective include: 
A. No Financial Incentive for Improvement Reservoir Performance 
An insufficiency of the current buy-back contract lack of incentives for the contractor to 
improve efficiencies. A point on which both domestic and contractor critics agree is the short 
duration of the contract to maximise effective exploitation of Iran's natural reserves. The 
contractor (e.g. IOC) is compelled to recover costs through the sale of oil at the peak stretch 
of the field's performance, rather than to ensure a longer period of high performance and 
product sales during this 'plateau' period. Vitally, there are no incentives to ensure high 
performance prior to turning production over to the NIOC after the contract. 
B. Problems with Comparing Competing Project Bids and Inaccurate Project Demands 
The process of determining the optimal arrangement for oil exploitation and exploration is 
vital for maximising profits for the NIOC. However, the bidding process is itself mired with 
problems; namely, that bids not conforming to the stated requirements and therefore not 
easily comparable. For instance, the recent bidding for the three Bangestan fields by BP, 
Shell, Total, FinaElf and Eni resulted in varied multi-phased bids with 15 to 20 years work 
duration rather than the requested five-year buy-back contract format.370  
This example is indicative of a secondary problem of bidding; namely, the unrealistic 
requirements of the NIOC which the companies believe are not economically worthwhile or 
practically possible. Due to the lack of bid standardisation, extensive negotiations between 
Petroleum Engineering and Development Company (PEDC), a NIOC subsidiary charged 
                                                             
369 Iranian perspective refers to persons known as domestic critics.  
370 Mohammad Reza Moghaddam, above n 368, 161. 
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with oil buy-back contract negotiation, and each participant is instead required. Therefore, 
economic efficiency and speed in the bidding approach is lost. 
C. Possibility of Mortgage for the Future 
This is rather a serious objection to the whole Iranian buy-back principle because the foreign 
contractor is rewarded in cash rather than crude oil. The cash is raised by the NIOC from the 
sale of the crude oil produced by contractor. If the crude oil price falls, the NIOC is presented 
with a substantial liability.371 
D. Inflexible Concept 
As from the contractor’s perspective, the inflexibility of IBBC terms is a criticism help by 
Iran. Although there is nothing to be gained by making tbe contract terms rigid, there is 
nonetheless no way to amend the contract in the event of changing circumstances.372 
E. Unforeseen Proceedings 
Another IBBC shortcoming is the unpredictability of core elements such as costs, reservoir 
performance, regional events, sudden changes in capital markets, etc. This causes contractors 
to be always under extreme pressure.   
F. Lack of Appropriate Time for Capex 
The IBBC is also problematic in that it is signed with oil firms looking to invest in Iran. This 
means that a contractor pays the exploration and development project operation costs up-
front; to be recovered from the sale of the commercial’s petroleum output over a minimum 
five to ten-year period. Hence, the contractor is in an position whereby he never gains any 
equity rights in under the contract.373 
G. Lack of Appropriate Profit with Inherent Output         
Under IBBC, the contractor does not profit from uplift in production. It is logical that an 
incentive for investors to optimise production would be to receive extra profit or award for 
boosting output beyond a certain target. In Iranian buy-back contracts the contractor receives 
no extra profit even if production is beyond the agreed level.374 
In addition, another shortcoming such included: 
                                                             
371 Mohammad Reza Moghaddam, above n 368, 162. 
372 Brexendorf et al., above n 338, 28. 
373 Mohammad Reza Moghaddam, above n 368, 162. 
374 Brexendorf et al., above n 338, 31. 
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- Fixed ROR; 
- Only limited transfer of capital and technology; 
- Risk of non-compliance with maximum efficient rate and doing damage to reservoirs; 
and 
- Little to no motivation to cut down on expenses. 
Thus, the main question is, after consideration of all these factors, is the buy-back contract 
efficient enough to attract foreign investment and protect Iran’s national interests at the same 
time? In other words, Iran as a member of OPEC would like to keep its quota within OPEC to 
remain a key and effective player on the international oil market. This is a significant issue on 
the agenda of Ministry of Petroleum and Iran’s energy horizon. The aspiration is to have 
production capacity of seven million barrel per day by the year 2020. Iran also urgently needs 
investment funding, up to $170 -200 billion in its oil and gas industry, particularly in the 
upstream sector, for the next 10 to 15 years.  Hence, Iran will need all the finance and help it 
can get because without sufficient capital input it will not be able to invest in the 
improvement of its domestic energy sector.375  
 
5.5   Criteria for Evaluating and Comparison between Oil and Gas Contractual 
Framework 
To compare the regimes, it is important take into consideration not only the fiscal aspects of a 
system, but also how effective it addresses the different phases of the operation. Other aspects 
such as how important the oil is to the economy of the country should also be taken into 
consideration. Basically, the following criteria can be applied to the five main contracts 
(CCC, NCC, PSA, JV and service contract) along with IBBC based on current standards: 
objective, ownership, management, cost and risk bearing, and government revenue. 
 
5.5.1 Objective 
In terms of objective structure, in a CCC the government is interested in discovery, 
exploration and developing their petroleum deposits. In a NCC, the host country is initially 
interested in discovery, exploration and developing their petroleum deposits. As such, it 
                                                             
375 M Me, above n 337, 22. 
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enters into a contractual relationship with an IOC with enough capabilities and experience to 
perform oil and gas operations, as well as the transfer of their technology to host country.  
Underlying the PSA is that the state acquires its share in production and the objective of the 
JV system is that petroleum is jointly shared by state or its national company and the IOC. 
Lastly, the service contract provides services, ’know how’, technology, and funds, and IBBC 
is same as a service contract. 
 
5.5.2 Ownership 
In matters of ownership structure, the operating company has full ownership over production 
resources in the CCC. In the NCC, oil resources are owned by the government, but the 
petroleum is owned by the concessionaire at well-head subject to government approval.  
It is only the ownership over certain parts of production that is transferred to the company 
according to terms in a PSA. In a JV contract, the operating company has ownership over 
production reserves to the level it has invested.376 In the service contract and Iranian buy-
back contract, ownership belongs to the host country, although in some cases remuneration to 
the company is to be paid by share in production. 
 
5.5.3 Management 
In matters of operation and management structure, in the CCC the concession holding 
company has control over exploration, exploitation, development, refining and marketing 
operations; whereas, in the NCC, the national oil company or some authorised company on 
behalf of the government is a partner via participation in the petroleum operation.  
In JV and production sharing contracts, a common committee represented by both parties has 
control over the operation and determines the extent of investment and production.377 
However, in a PSC, the host state has the upper hand in the committee in comparison with the 
JV contract. In a service contract, as well as the Iranian buy-back contract, operations, at least 
theoretically, are under absolute control of the host state.  
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5.5.4 Cost and risk 
In matters of risk taking rate, the CCC structure means host countries grant rights to foreign 
companies for the exploration, exploitation, production and development of the fields for a 
fixed or flexible time (depending on the concession). The IOC bears all risk and costs 
associated with the operations. That is, the operational risks during the exploration and 
exploitation phases are fully upon the concession holding company, as is the case in a NCC.  
In a PSA, the contractor undertakes to provide the funding for, and to carry out exploration, 
exploitation and production activities bearing commercial risks involved either because of not 
finding a commercial discovery or not achieving a commercial production after performing 
development operations. In a JV agreement, every phase has different conditions, and during 
the exploration phase for instance, the risk is high because little is known about the 
commerciality of the discovery. At this stage a state may also incur equal costs for 
exploration, proportionally or non-reimbursable. More often, the so-called carried-interest 
system is applied which is more beneficial to the host state as it transfers the exploration risks 
to the oil company.  
In the JV agreement, financial input is dependent on whether production commences; that is, 
whether the discovery is considered as commercial. A state “is carried through 
exploration”378, but only through this phase. As soon as a discovery is made, its 
commerciality is evaluated and a decision is made on production, the state begins to 
contribute to costs.   
The service contract is divided into two forms: pure service contract, and risk service 
contract. This distinction entails legal consequences for the company regarding risk bearing 
and compensation of costs. Under the pure service contract, all risks are borne by the state 
and all the costs are reimbursed to the company, regardless of commerciality of discovery. In 
terms of risks, the service contract is like the standard PSA - the company takes all the 
exploration risks and may be compensated only if production starts (discovery is 
economically profitable). However, in contrast with the PSA, under the service contract the 
foreign company is not entitled to share in production. 
In a PSA and JV, the risks are shared between the IOC and the host state at the exploitation 
phase, but the risk is borne by the investor at exploration phase. Practically, the issue of 
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exploration risk in service contracts is never addressed. Also, in the exploitation and 
development phases the risk is borne by the operating company. 
In IBBC, a fixed fee is payed to the contractor to cover its risks. It is calculated proportionate 
to the capital costs, and only costs incurred and paid by IOC are recoverable. 
 
5.5.5 Government revenue 
In matters of government take, in a CCC the government only takes a fixed royalty from the 
oil produced. In a NCC, revenue to state is included as a signature bonus, annual bonus, 
annual benefit, royalty by cash or kind (calculated on the value of production based on a 
sliding scale), and income taxes.  
In a PSA, the resultant output of the project is shared by the parties when extracted, and at the 
point specified in the agreement (agreed formula). In other words, the state extracts revenues 
as a profit share according to an agreed formula, and income taxes in the PSA.  
In a JV, the state receives a return from its share in production. In other words, the state can 
obtain equity in a JV with 50/50 share or proportionally as agreed. In a service contract, the 
contractor is paid its fee in kind (oil and/or gas) or is given a preferential right to purchase the 
production from the host country. The contractor may thus be remunerated from the 
petroleum produced; with the payment either in cash or in kind.  
Lastly, in IBBC, reimbursement or ROR and cost of recovery, exploration, appraisal and 
development will be recovered within the ceilings agreed to, from the proceeds of sales of oil 
and gas allocated to the IOC.  
 
5.6   The NCC Positive and Negative Points Compared with other Oil and Gas 
Contract form 
This section examines the positive and negative aspects of the NCC in regard to other oil and 
gas contract forms. Therefore, the elements of the NCC are studied relative to other regimes 
based upon the criteria described in the previous section (i.e. objective, ownership, 
management, cost and risk taking, and government revenue).  
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5.6.1 Objective 
In terms of objective structure, the NCC seems to provide more benefits compared to other 
contract forms. One could consider the NCC as a wide umbrella that covers all oil and gas 
contract objectives from the CCC to the service contract. Also this is an advantage of the 
NCC over other oil and gas contract forms like PSC, JV and service contract. 
5.6.2 Ownership 
In matters of ownership, although ownership over reservoirs is always a controversial issue in 
the CCC; in the NCC, the oil is owned by the concessionaire at well-head contingent on state 
approval.  
5.6.3 Management 
In matters of control and management, due to the awareness of host countries about the 
benefits of their natural resources, they maintain the right to control and manage the oil 
operations. This is expressed not only in the NCC, but also within service contracts and 
IBBC. Technically, however, because of the paucity of requisite skills and technology for oil 
and gas operations, they have not been able to achieve such a purpose. 
5.6.4 Cost and risk take 
In terms of cost and risk, the NCC is an acceptable and desirable form of oil and gas contract 
for host countries because the costs and risks are carried by the IOC. The oil-producing 
states, although eager to participate in investment, do not agree to take investment risks and 
loss of project implications.  
Host countries are generally willing to remain out of such matters and allow the investing 
company or contractor to discharge their obligation as to investment costs. This is particularly 
in oil and gas fields where there is lack of exploration records and impassable places that 
have high cost associated with oil production. Therefore, the most positive points of the NCC 
is that the government’s financial involvement is largely free of risk. Only the NCC has this 
advantage over other oil and gas contract forms (PSC, JV and service contract). 
5.6.5 Government revenue 
In matters of government revenue, of most importance in the structure of financial relations 
between the host country and IOC is the agreed rates and percentage payable to parties in the 
division of oil revenue. Revenue accruing to the host country under the NCC can compare 
favourably with other oil and gas contract forms when the oil and gas rent and revenue 
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collecting system is diversified. One such system is the royalty payment which increases 
progressively or on a sliding scale as the value of production rises. The royalty system is also 
advantageous for the parties in that relying on the extracted product for the purpose of 
calculating host state royalty, there is no need for complicated accountancy and calculations 
of net income of the company. The added advantage for the investing company is that 
governmental bodies of the host state will have no reason to supervise the operation and audit 
the IOC’s financial statements to determine the real income of the company. 
 
5.7   Conclusion  
This chapter reviewed the major forms of oil and gas contract in the world. This completes 
the review of all relevant current oil and gas contract regimes; including the PSA, JV 
agreement, service contract, and Iranian buy-back contract (in this chapter), and the CCC and 
NCC (in the previous chapters) in terms of their structure, provisions and appropriateness to 
serve the national interests of oil-rich countries. 
The comparisons made between current oil and gas contractual forms in the world indicate 
that, in practice, the dividing lines between different types of contracts are not as clearly 
defined as they seemed initially to be. In fact, no concluded agreement can be found to lie 
exactly within the framework of one of the above-mentioned contracts and reflect fully its 
characteristics. The stereotypes and formal definitions for oil contracts are not much 
evidenced. Therefore, in practice we see a mixture of ideal types in the contracts being 
concluded. 
Despite this, consideration of the positive and negative points of the NCC in regard to other 
oil and gas contract forms shows that it has some advantages for developing the upstream oil 
and gas industry of some host countries like Iran. However, it remains necessary to consider 
which type of contract will most appropriately serve the national interests of the government 
of Iran within the Iranian legal system to support the flourishing of Iran’s oil-based economy 
and to attract more foreign investment. These issues are considered in the next chapter.
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CHAPTER 6: DISCUSSION OF THE CHALLENGES IN PROPOSAL A NEW 
CONCESSION CONTRACT FOR IRAN’S OIL AND GAS INDUSTRY 
6.0   Introduction 
The legal framework in Iran is derived from the Islamic (Sharia) legal system. The Islamic 
Republic of Iran was established after victory in the Iranian Revolution in 1979. The creation 
of the Republic saw the overthrow of the Pahlavi Monarchy and the establishment of new 
social system infrastructures relevant to law, economy, culture, military and social structures. 
It was the birth of a new era in the legal framework underpinning the petroleum industry.   
The link between the legal system and oil and gas contracts in Iran is a broad topic. It has 
been narrowed in this chapter to concentrate on the oil and gas legal framework in Iran. The 
purpose of this chapter is to develop and answer to the final research question: What reform 
to Iran’s legal frameworks is necessary to implement this recommendation? Answering this 
question involves consideration of the extent to which the NCC, if chosen as the preferred 
contractual form, needs to be modified to meet the future needs of Iran’s developing 
upstream oil and gas industry.  
This chapter is divided into two parts: Islamic (Sharia) law and its relevance to natural 
resources, and Iran’s legal oil and gas framework. In addition, this chapter examines the 
challenges associated with adopting the NCC in the Iranian oil and gas industry. Finally, this 
chapter proposes and explain the need to modernise Iran’s oil and gas contractual framework 
and regulations using the NCC framework. 
 
6.1   Islamic (Sharia) law 
Undoubtedly, Islam is a worldwide system which comprises a complex social organisation; a 
doctrine of politics; economic order; manner of governing; cultural behaviours; military 
activities; modes of commerce; and international, criminal, environmental law. Islam’s 
influence over Iranian society, particularly its legal frameworks and law is undeniable. 
Therefore, Islamic law governs the interactions between people, governance, and many other 
things.   
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6.1.1    Sources of Islamic law 
There are four main sources of Islamic law: the Quran, Sunnah, Ijma’ (consensus) and ‘agl 
(reasoning). These four sources can be further subdivided into two categories: primary 
sources (the Quran and Sunnah) and secondary sources (ijma’ and ‘agl). 
The Quran was revealed to the prophet Muhammad and is considered to have the most 
influence over all Muslim affairs and the laws in Muslim countries. The Quran is the 
revelation of Allah to the Prophet Muhammad and its legal rules are to be followed in 
absolute terms. It comprises over 6000 verses that broadly describe a variety of issues. 
Roughly, 600 of the 6000 lines in the Quran deal with specific legal matters and rules of 
law.379 The Quran rules of law reign supreme in the establishment and construction of laws 
and nothing can contradict them.  
The Sunnah encompasses deeds and sayings of the Prophet and the Imamas. They have been 
codified by people who were so close to them and are viewed by the Ulema (learned 
scholars) as a reliability source. It should be noted the Sunnah and hadith are sometimes 
referred to interchangeably because they reflect the same content in a different context. 
The Ijma literally translates to ‘consensus’ or ‘unanimity’ and is the compilation of rules and 
laws agreed on by the Ulema. They are based on interpretations of the Quran, Sunnah, 
hadiths and rulings of past scholars. 380 
The ‘agl, or reasoning by ‘agl, refers to “categorical judgments drawn from both pure and 
practical reason”.381 ‘agl is the process by which learned jurists draw analogies from the 
Quran and the Sunnah.382 The principle is based on the precedent set by the Prophet 
Muhammad’s support for a judge in Yemen.383 The judge declared he would use his own 
judgment to draw from the Quran, Sunnah and Hadiths if he could find nothing in them to 
address a particular issue directly.384  
                                                             
379 Muhammad S. Karim, Oil, Islamic and International Petroleum Industry Legal, Economic, Politic and 
Cultural issues (L.L.M. diss, The University of Dundee, 2001).  
380 Mike Bunter, ‘Sovereignty Over Minerals and Petroleum in the Islamic Law and the Question of Ownership’ 
(2006) 4(1) Oil, Gas & Energy Law Intelligence (OGEL) 8. 
381 Hossein Tabataba’i, An Introduction to Shi’i Law (Ithaca Press,1984) 2-6.  See also Noel J. Coulson, History 
of Islamic Law (Edinburgh University Press, 1979). 
382 Brian Rusell and others, eds., An Introduction to Business Law in the Middle East (London: Oyez publishing) 
3.  
383 Sayed Hassan Amin, Commercial, Arbitration in Islamic and Iranian Law (Tehran, Vahid publication, 1988) 
61. 
384 Ibid. 61. 
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It is important to note, however, that both ijma and ‘agl are considered as secondary sources 
of Islamic law. The Quran and Sunnah remain the indisputable sources of Islamic law and 
indeed have become the pillars of the post-revolution Iranian legal system.  
 
6.1.2 Islamic denominations 
There are several sects in Islam, but the two major divisions are the Shi’a and the Sunni 
schools. They concur on the principle that either a member of the Prophet’s family or a 
member of his tribe can exercise the divine sovereign will for the Muslim community. The 
Shi’a (which has one widespread school of Ja’fari) contend that the divine sovereign will can 
be exercised in a just way only by an Imamat.385 The Sunnis believe that membership in the 
larger circle of the Prophet’s tribe was quite adequate for the requirements of political 
justice.386 The doctrinal difference between Sunnis and Shi’as has led to the latter’s 
acceptance of the legitimacy of the principle of the Imamat as the sole manner for 
establishing a just socio-political system.  
That is, acceptance the Prophet’s son in- law (Ali), as the first rightful successor to Prophet 
Muhammad, followed by Ali’s male descendants in direct line, is for the Shi’as a sine qua 
non for establishing a just political order. However, according to the Twelver Shi’ism (the 
dominate sect in Iran), the Twelfth imam went into occultation and will return in the person 
of the Mahdi to once again establish justice on earth.387  
In the absence of the Twelfth Imam, the Ulema, or religious scholars (velayat-e fagih in Iran), 
guide the Shi’a community on the righteous path. The Ulema are obligated to take authority 
and put an end to corruption and injustice. Ayatollah Khomeini established an Islamic 
government under the guardianship of velayat-e fagih (government of the just jurist) and 
institutes the Sharia as the only source of law in the Iran. 
 
6.1.3 Shi’a perspective on natural resources   
The Quran does not dictate the ownership of natural resources and allows the different 
schools of Islam to interpret their standing if their interpretations do not contradict the Quran 
                                                             
385 Imamat refers to persons who are member of the Prophet’s family.  
386 Majid Khadduri, The Islamic Conceptions of Justice (Baltimore, MD, Johns Hopkins, 1984) 14-20.  
387 M. Khadduri, The Islamic Conceptions of Justice (Baltimore, MD, Johns Hopkins, 1984) 16. 
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and Sunnah. However, the most important difference between the Sunni and Shi’a schools is 
that Shi’a remains open to Ijtihad.388 This allows for greater flexibility in the development of 
laws and has been essential in adopting Muslim teachings to meet the changing needs of 
society in Iran. The process of Ijtihad can be used by the Vali-e fagih 389(supreme leader).390 
Of course, this flexibility is not as yet reflected widely in the construction and 
implementation of Iran’s mineral laws.  
The most important element relevant to the hydrocarbon industry is that the Shi’a school of 
thought does not allow privatised companies to hold mineral title rights. Also, extraction can 
only be part of a government commercial activity because it is believed to be the only just 
entity that can truly be observant of the entire community’s needs.391 Based on this, private 
industry participation in the capacity of rights holders can only be justified if it is heavily 
regulated and the interests of the entire community can be assured. 
 
6.2     Oil and Gas Legal Framework in Iran 
Natural sources in general, and particularly oil and gas contracts, are an important and 
sensitive issue in Iran’s legal framework. After the Islamic revolution in Iran, the legal 
framework for the oil and gas sector has undergone change. In fact, the changes to Iran’s oil 
and gas legal framework were affected by either objective legal fact or the circumstances of 
that time, or both.  
Iran’s oil and gas legal frameworks are based on: the Constitution (which was affected by the 
1979 revolution and its influences), the Petroleum Act 1987, the Five Year Economic, Social 
and Cultural Development Plans (implemented to improve and develop Iran’s economy and 
cultural affairs, especially in the oil and gas industry), the Foreign Investment Promotion and 
Protection Act (FIPPA) 2002 (which were/are under objective legal fact and to attract foreign 
investment), the Petroleum Act 2011, and the Act of Duties and Authorities of the Oil 
Ministry 2012 (which imposed financial terms, economic sanctions, and objective legal fact). 
                                                             
388 Ijtihad is the process where rules are derived from interpretations made of Quran and Sunnah and rulings of 
past scholars.  
389 He is the highest ranking religious figure in Iran since the country has been wholly governed by Islam. This 
makes him the highest ranking political leader. 
390 David Smock, ‘Applying Islamic Principles in the 21st Century’ (Special Report No 150, United States 
Institute of Peace, September 2005) 3.  
391 Michael A. G. Bunter, above n 359, 6.  
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In consideration of the importance of oil and gas in Iran, experts in the field and scholars are 
codifying and modifying petroleum law, Acts and legislations. For further understanding of 
Iran’s oil and gas legal frameworks and their structure, the following details are provided.  
6.2.1 Constitution     
Iran’s laws derive from the Constitution of the Islamic Republic of Iran. The Constitution is a 
direct derivation of clerics’ interpretations of Holy Islam, which primarily declares that only 
God is sovereign and has the right to legislate. It is also the main source of the Convention of 
Iran. Since 1979, the legal regime of natural resources has changed fundamentally and the 
Islamic Republic of Iran, made specific reference to natural resources. The key articles of the 
Constitution which are relevant to natural resource are now examined.  
Article 4 
As previously mentioned, Iranian law is based on the Islamic (Sharia) law and under article 4 
of Constitution it is explicitly expressed; “All civil, penal, financial, economic, 
administrative, cultural, military, political and other laws and regulations must be based on 
Islamic criteria….” Due to the Islamic legislative base of Iranian law, all of the above aspects 
should stem from the principles of Islam and all legal provisions must be in accordance with 
Islam criteria.392 
Article 43    
Article 43 is designed to avert foreign economic domination over the Iran's commercial 
sector. The article emerged from Iran's previous difficulties related to excessive foreign 
political power related to foreigners' control over the natural minerals and economy of the 
country. The following is an extract from the Constitution relevant to issues of foreign 
investment: 
“The economy of the Islamic Republic of Iran, with its objectives of achieving the 
economic independence of the society ... is based on the following criteria: 
5. The prohibition of infliction of harm and loss upon others, monopoly, hoarding, 
usury, and other illegitimate and evil practices; 
                                                             
392 Iranian Constitution 1979, above n 118. 
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8. Prevention of foreign economic domination over the country's economy ….”393 
Article 44 
Iran’s post-revolution economic policy as defined in Chapter four of the Constitution of Iran 
covers three sectors:  
“State, co-operative and private, and is to be based on systematic planning. The state sector is 
to include all large-scale and mother industries, foreign trade, major minerals, banking, 
insurance, power generation, dams and large-scale irrigation networks, radio and television, 
post, telegram services, aviation, shipping, roads, railroads, and the like; all those will be 
publicly owned and administrated by the state. The co-operative sector includes co-operative 
companies and enterprises concerned with production and distribution, in urban and rural 
areas, in accordance with Islamic criteria. The private sector consists of those activities 
concerned with agriculture, animal husbandry, industry, trade, and services that supplement 
the economic activities of the state and co-operative sectors.”394  
 
Ownership in each of these sectors is protected by the laws of the Islamic republic, except to 
the extent permitted by other articles in Chapter four of the Constitution), and should not go 
beyond the bounds of Islamic law. They contribute to the economic growth and social 
progress of the country.  
 
In fact, Article 44 not only forbids any form of private ownership, it also prohibits private 
participation (i.e. investment), be it foreign or domestic as evidenced in the words; “publicly 
owned and administrated by the state”. However, privatisation of most mother industries later 
became legally feasible through legislation.395   
 
Article 45 
This article grants the Islamic government the authority to manage non-privately-owned 
entities and resources such as natural deposits as they see fit.  
                                                             
393 Ibid. art 4. 
394 Ibid. art 44. 
395 Exigency Council, General Policies of Article 44 of the Constitution of the Islamic Republic of Iran (1 July 
2006) Iran Data Portal <http://irandataportal.syr.edu/the-general-policies-pertaining-to-principle-44-of-the-
constitution-of-the-islamic-republic-of-iran>. 
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“Anfal396 (i.e. public wealth such as uncultivated or abandoned land, mineral deposits, seas, 
lakes, … and public property recovered from usurpers, shall be at the disposal of the Islamic 
government for it to utilise in accordance with the public interest.”397  
As previously mentioned, Iranian law and acts of legislation are driven by and should accord 
with Shi’a Islamic scholars. Public wealth such as mineral deposits are components of public 
property and therefore any ownership of oil and gas deposits or granting of its exclusive right 
is in contravention of Iran’s Constitution. 
 
Article 81 
Article 81 denies foreign individuals the right to establish a company in Iran. It also states 
that foreigners may not receive any concessions. It prescribes that “The granting of 
concessions to foreigners for the formation of companies or institutions dealing with 
commerce, industry, agriculture, services or mineral extraction, is absolutely forbidden.”398 
There are various interpretations of this article. On the one hand, some supporters of Iran’s 
current oil and gas contracts believe that this prohibition is absolute, and that the government 
is therefore not granted the power of consent to foreign ownership. On the other hand, some 
opponents suggest that article 81 prohibits the government from giving foreigners the right to 
form companies or institutions dealing with mineral extraction. Nonetheless, it should be 
noted that this article simply states that foreigners who want to form a company or entity 
dealing in commerce, industry … may not receive any concession.  
Therefore, article 81 does not refer to ownership or granting of ownership. In addition, the 
objective of the article is the prohibition of foreigners dealing in commerce and industry, not 
ownership or ownership granting. Further, this article does not restrict corporation of the 
branches of foreign companies in Iran. The Guardian Council399 (as the sole qualified source 
to interpret the Constitution in Iran)400 has clarified this issue in response to the government’s 
request for interpretation on 28 March 1981. Although there was a limit placed on foreign 
shares in Iranian companies – according to the Company Registration Act, but based on a 
                                                             
396 The public domain in its Islamic sense. 
397 Iranian Constitution 1979, above n 118, art 45. 
398 Iranian Constitution 1979, above n 118, art 81. 
399 According to article 91 of the Constitution of Islamic Republic of Iran, “in order to examine the compatibility 
of the legislation passed by the Islamic consultative assembly with Islam, a council to be known as a Guardian 
Council is to be consisted ….”  
400 Iranian Constitution 1979, above n 118, art 98. 
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dominate interpretation of the FIPPA – this restriction has since been abolished. Finally, 
formation of the branches for foreign company’s incorporation of companies with 100 
percent foreign investment is now allowed and is currently implemented in practice. 
 
Article 153  
Under article 153, control over natural resources by foreign persons is prohibited. It reads;  
“Any form of agreement resulting in foreign control over the natural resources, economy, 
army, or culture of the country, as well as other aspects of the national life, is forbidden.”401  
This article expresses Iran’s political, economic, social, and cultural independence. In the 
other words, the purpose of this article is to prohibit of any sort of agreement which may lead 
to foreign domination. 
 
6.2.2 Petroleum Act 1987 
On 1 October 1987, the first Petroleum Law after Islamic revolution of Iran was ratified. It 
was approved by parliament during the eight-year war (1980-88) which undoubtedly affected 
the mentality of the law makers; namely, the development of a pessimistic view regarding the 
domination of foreign investors in Iran’s economic activities. The Petroleum Act authorised 
the government to control all activities related to all of oil and gas operations. Hence, the 
government assumed strict control over the oil and gas industry. The bar on foreign 
ownership of minerals in Iran has been interpreted to mean a bar on the foreign control of 
reserves. In turn, this Act permits the establishment of contracts between the Ministry of 
Petroleum, state companies, and local and foreign national persons and legal entities. 
 
Article 2    
Under article 2, all petroleum reserves count as public wealth. Moreover, article 45 of the 
Constitution states the reserves are at the disposal and exclusive control of the Iranian 
government, administrated by the Ministry of Petroleum with Iran’s best interests in mind: 
“The petroleum resources of the country are part of the public domain (properties 
and assets) and wealth and according to Article 45 of the Constitution (of the Islamic 
Republic of Iran) are at the disposal and control of the Government of the Islamic 
Republic of Iran and all installations, equipment, assets, property and capital 
investments which have been made or shall be made in future within the country and 
                                                             
401 Iranian Constitution 1979, above n 118, art 153. 
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abroad by the Ministry of Oil and its affiliated companies will belong to the people 
of Iran and remain at the disposal and control of the government of the Islamic 
Republic of Iran.    
The authority for exercising sovereignty and ownership rights over the petroleum 
resources and installations is vested in the government of the Islamic Republic of 
Iran which based on the regulations, rights and powers prescribed in this Act shall 
be undertaken and executed by the Ministry of Petroleum in accordance with the 
general principles and policies of the country.”402 
Article 5 
Article 5 permits the Ministry of Petroleum and affiliated companies to enter into contracts 
with local and foreign individuals or companies to carry out oil and gas operations. 
“Conclusion of important contracts between the Ministry of Oil or petroleum 
companies and the local and foreign natural persons and legal entities and 
determination of the important cases shall have governed by the By-Laws to be 
approved by the council of ministers upon the proposal of the oil ministry. The 
contract….”403  
Article 6  
According to article 6, all capital investments are based on the budget of operational units 
proposed through the Ministry of Petroleum and approved through the country’s general 
budget. Also, this article emphasises the prohibition of foreign investment in the petroleum 
sector. As such, this article provides utmost clarity as to the prohibition of direct investment 
in oil and gas industry: 
“All capital investment shall be proposed through the Ministry of Oil on the basis of 
the budget of the operational units and be included upon approval of the general 
assembly, in the General State Budget. Foreign investment in these operations in any 
manner will not be allowed whatsoever.”404 
Article 12 
Article 12 is a continuation of previous policy and nullified any previous conflicting law and 
regulation: 
                                                             
402 The Petroleum Act 1987, above n 42, art 2  
403 The 1987 Petroleum Law, above n 42, art 5. 
404 The 1987 Petroleum Law, above n 42, art 6. 
 143 
 
“Any law and regulation contrary to this Act shall be abrogated and stand null and 
void by approval of this Act.”405 
 
6.2.3 Foreign Investment Promotion and Protection Act (FIPPA) 
To encourage foreign investment, the Foreign Investment Promotion and Protection Act 
(FIPPA) was approved on 4 May 2002. The enactment of FIPPA not only succeeded in 
changing previously held strict attitudes, it’s also opened a new opportunity toward foreign 
investment. This Act consists of grant assurances to foreign investors, facilitates the approval 
procedure, and introduces new contractual mechanisms for foreign investment. In further 
consideration of the oil and gas issue, two articles (2 and 3) of FIPPA are discussed below. 
 
Article 2 
Article 2 includes the protections applied to investments undertaken for the development and 
promotion of production activities in industrial, mining, agriculture and service sectors. 
Article 2 (d) states that the value of services and commodities resulting from the foreign 
investment must compare to the service and commodity supplies to domestic markets in 
every economic sector and in every field and should proportionally exceed 25 percent and 35 
percent, respectively. The fields and the amount of foreign capital should also be approved by 
the Council of Ministers. The end of article 2 (d) mentions that exemptions from the 
proportions are provided for foreign investments related to the production of services and 
commodities for export purposes, but explicitly not for crude oil investment. It states:  
“Admission of foreign investment shall be made, in accordance with the provisions 
of this Law and with due observance of other prevailing laws and regulations of the 
country, subject to the following criteria: 
(d) The ratio of the value of the goods and services produced by the foreign 
investments, subject matter of this Law, to the value of the goods and services 
supplied to the local market at the time of issuance of the investment license, shall 
not exceed 25 percent in each economic sector and 35 percent in each field (sub- 
sector). The fields and investment ceilings in each field shall be determined in the 
by-law to be approved by the Council of Ministers. Foreign investment to produce 
                                                             
405 The Petroleum Act 1987, above n 42, art 12. 
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goods and services specifically for export purposes other than crude oil shall be 
exempted from the ratios.”406 
Article 3 
Under article 3, the major investment modes are: Foreign Direct Investment (FDI) in the field 
where private sector activity is authorised; and foreign investments in all sectors within the 
‘civil partnership’, ‘buy-back’ and ‘Build, Operate and Transfer’ (BOT) frameworks. Return 
of principle and profit arises solely through the economic activity of the same investment 
project and does not rely on any guarantee by the government or bank or government 
companies. It states:  
“Foreign investments admitted in accordance with provisions of this Law shall enjoy 
the incentives and protections available under this Law. Such investments may be 
admitted under the following two categories: 
a) FDI in areas where the activity of private sector is permissible; 
b) Foreign investments in all sectors within the framework of "civil 
participation", "buy-back" and "build-operate-transfer" arrangements where 
the return of capital and profits accrued is solely emanated from the 
economic performance of the  project in which the investment is made, and 
such return of capital and profit shall not be dependent upon a guarantee by 
the Government, state-owned companies or banks.”407  
Some experts believe that FIPPA primarily funds very capital-intensive economic projects 
particularly in the upstream petroleum industry. It should be noted however that oil and gas 
downstream industry projects appear to come under FIPPA’s protection for their share of 
capital. Nevertheless, it seems that the upstream oil and gas industry cannot benefit from the 
provisions of direct foreign investment. 
    
6.2.4 Five-Year Economic, Social and Cultural Development Plans 
The successive five-year economic, social and cultural development plans (hereafter 
development plan) may similarly provide for basic instruction, predominantly in generalities, 
                                                             
406 The Foreign Investment Promotion and Protection Act (FIPPA) 2002 (Iran) Article 2 (to view the FIPPA in 
English, this is accessible at: 
http://centinsur.ir/ShowPage.aspx?page_=form&order=show&lang=2&sub=0&PageId=2252&codeV=1&tempn
ame=EnglishTemp <accessed 27/08/2017>. 
407 Ibid. art 3. 
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aimed at revamping the country’s infrastructure for foreign investment.  Since 1989, the 
development plans have been renewed and update every five years. The first development 
plan (1989-1994) aimed to remove the legacy of the economic burdens brought about by the 
Iraq invasion of Iran. Article 29 in the plan permitted the state party to utilise profits from 
petroleum contractual schemes. The second development plan (1995-2000) was drawn up 
specifically with the achievements and failures of first plan in mind. Therefore, article 22 of 
the second development plan states that the government was permitted to participate in such 
arrangements. The third development plan (2000-2005) then set the groundwork for the 
subsequent Iranian development policies.  
The commencement of the new set of policies within the framework of this plan generated 
new hope for a more successful liberalisation of the Iranian economy. In the fourth 
development plan (2005-2010) provisions are included regarding the use of current oil and 
gas contractual schemes to appeal to outside investors. Finally, the fifth development plan 
(2010-2015) was passed in 2010 and sets out detailed provisions (articles 125-126-129) on 
the development of upstream petroleum. These details are examined below: 
 
Article 125 
This article applies to the granting of licenses on a joint field. It aims to protect Iran’s 
interests and to avoid delays in exploration arising from disagreements between Iran and the 
licensed country:  
“The Ministry of Oil should create a competitive climate through issuing license 
(permits) for the exploration, development and production of the oil and gas fields to 
increase the oil output by one million barrels per day and natural gas by two hundred 
and fifty million cubic meters. The Ministry of Oil should prioritise joints fields and 
South Pars Gas Field, following the approval of the technical and economic plans by 
the Economic Council and pursuant to provisions of the national budget law and 
exchange of agreements with the Deputy, shall take the following actions: 
1) Utilisation of the methods for the exploration, development and production 
for a defined period in oil and gas field. 
2) Placement for the issuance of foreign and domestic currency bonds in Iran 
and abroad pursuant to the applicable laws and regulations without any 
government guarantees. 
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3) Utilisation of buyback arrangement in accordance with principles and 
conditions lay down in article 14(b) of the Fourth Development Plan.”408 
It is important here to provide further explanation of article 14 (b) in the Fourth Develop 
Plan. 
Article 14(b) of the Fourth Development Plan authorised the NIOC to enter into contracts 
with foreign investors or qualified domestic companies for the exploration and development 
of upstream oil and gas fields to increase oil production.409  
The provisions of article 14(b) set forth the conditions for the exploration and development 
contracts as follows: 
 
1) The government retains sovereignty and proprietorship rights over oil and gas 
resources. 
2) There should not be any guarantee by government, state banks and Central Bank of 
Iran (CBI) regarding obligations on returns of investment. 
3) The return of original investment, remunerations or profits, risk and costs accrued for 
securing financial resources and other costs incurred for implementation of the project 
must be allocated from a portion of products recovered from the field or revenues 
which must be based on the market price of sold products. 
4) The contracting party must bear the risk associated with not achieving the targets set 
by the contract, when the fields are non-economic, or when the quantity of products 
recovered from the field is inadequate. 
5) The rates of return of investment for the contracting party must be commensurate to 
the circumstances of each project and observe the incentives for employing optimised 
methods for excavation, development and utilisation of fields. 
6) To guarantee sustainable production of oil and gas during the contract period. 
7) Observation of the domestic content rules. 
8) Observation of laws and regulations concerning environment protection.410 
 
                                                             
408 Law of the Fifth Five-Year Economic, Social and Cultural Development Plan 2010-2015 (Iran) Article 
125(a) (to view the development Plan in English, this is accessible at: 
http://www.wipo.int/wipolex/en/details.jsp?id=14565 <accessed 27/08/2017>. 
409 Law of the Fourth Five-Year Economic, Social and Cultural Development 2005-2010 (Iran) Article 14 (b) 
(to view the development Plan in English, this is accessible at: 
http://www.paris21.org/sites/default/files/2924.pdf <accessed 27/08/2017>. 
410 The Development Plan 2005-2010, above n 409, art 14(b). 
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Article 126   
This article states 
“The Ministry of Oil is authorised to act for discovery and exploration of more oil 
and gas fields across the entire country, as well as to the transfer and use of new 
technologies for exploration operations of onshore and offshore joint fields shared 
with neighbouring countries in which the relating exploration operations concerns 
risk-taking by the contracting party and leads to discovery of fields capable of 
commercial production.”411  
The Ministry of Oil is permitted to conclude buy-back agreements to achieve the goals 
covering exploration and development of new fields by holding tenders and selecting the 
contracting party in accordance with legal requirements. Repayment of exploration costs 
including direct and indirect costs should be stipulated within the framework of agreements 
accompanied by development costs from the source of sale of produced goods from the same 
field. The issued permits are valid for a defined period to be determined by the Ministry of 
Oil on a case-by-case basis, and the permit can be renewed only once. When the exploration 
stage is complete and no commercial field is discovered in any of the areas in the block, the 
agreement will be terminated and the contracting party will have no right to claim any 
amount. 
 
Article 129 
Under article 129, the Ministry of Petroleum is authorised to issue licenses for exploration, 
development, extraction and production of oil and gas. The Ministry of Oil should:  
a) take action for exercising sovereignty and ownership rights over the oil and 
gas resources and to execute legal duties by designing a management plan 
for the exploration, development and production. The Ministry of Oil shall 
equip the organisational posts by employing skilled work force and 
deployment of available human resources for undertaking duties stipulated in 
this law and other relevant laws. 
b)  the Ministry of Oil should adopt a framework concerning exploration 
activities, development, extraction and production of oil and gas by 
                                                             
411 The Development Plan 2010-2015, above n 408, art 126.  
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companies affiliated to the Ministry of Oil and qualified companies 
concerning sustainable production and to issue permits for exploration 
without conferring ownership rights over the produced oil and gas. The 
Ministry of Oil must take action on the basis of an approved plan, concerning 
the supervision of exploration, development and production operations of 
above mentioned companies from the point of view of production, quantity, 
preservation of the deposits, health and safety, and environmental 
standards.”412 
 
6.2.5 The Act to Modify Petroleum Act (1987) of 2011 
Upon legislative approval to modify the Petroleum Law (1987) in 2011, the Petroleum Act 
1987 was amended and the Petroleum Act 1974 (before the Islamic revolution in Iran) was 
clearly abrogated. 413  
As previously mentioned, the Petroleum Act 1987 banned any form of foreign investment in 
the oil and gas sectors. Moreover, according to the Petroleum Act 1987, any FDI activity that 
entails ownership of resources, equipment and installations is prohibited. 414 
Subsequently, the Petroleum Act 1987 was amended on 29 June 2011 to the Petroleum Act of 
2011.  The Petroleum Act 2011 defines oil contracts as bilateral or multilateral agreements 
concluded between the Ministry of Oil and any of its subsidiaries or between any operational 
units and one or more operation units or natural or legal persons inside or outside the country. 
Also, its definition covers downstream and upstream activities and extends to trading oil, 
petroleum and petrochemical products. 
 
Article 1(16) 
In article 1(16), competent authorities to conclude petroleum contracts are both Ministry of 
Petroleum and NIOC: 
“Oil contracts as bilateral or multilateral agreements concluded between the 
Ministry of Oil or any of its subsidiaries or between any operational units and one or 
                                                             
412 The Development Plan 2010-2015, above n 408, art 129(a). 
413 The Petroleum Act 2011 (Iran) art 16 (to view The Petroleum Act 2011 in English, this is accessible at: 
https://www.ilbconsultancy.com/insights/2011-Amendment-on-Iran-Petroleum-Act<accessed 27/08/2017>. 
414 Ibid. art 6. 
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more operation units or natural or legal persons inside or outside the country in 
accordance with the applicable laws, concerning the implementation of all or part of 
downstream and upstream petroleum or trading oil, petroleum products and 
petrochemical products under taken.”415 
 
Article 2 
In article 2, the right to exercise sovereignty over petroleum resources was granted to the 
Ministry of Petroleum on behalf of Islamic governance.  
“The petroleum resources of the country are part of the public domain (properties 
and assets) and wealth. The exercise the right of governance and public ownership 
on petroleum resources is on responsibility of Ministry of Petroleum, on behalf of 
Islamic Republic of Iran.”416 
Accordingly, competent authorities to conclude petroleum contracts in upstream section are 
the Ministry of Petroleum and the NIOC.  
 
6.2.6 The Duty and Authorities of Oil Ministry Act (2012) 
The Duty and Authorities of Oil Ministry Act 2012 replaced the Bill for the establishment of 
the Ministry of Oil in 1979. The aim of the Act is to clarify and determined the duties of the 
Ministry of Oil and to oversee its organisational structure. As with the fifth five-year 
development plan, this Act looked to include the operation phase in Iran’s petroleum 
contracts. The most notable aspects of this Act are the licensing and nominating participation 
contracts. 
 
Article 3   
In the Paragraph C of article 3, the executive affaires of the Ministry of Petroleum are 
defined. Clause (5) of paragraph C of this article states; licensing and license activity for 
qualified juridical persons for exploration, development, extraction and production for all oil 
and gas fields. Paragraph D of this article aims to attract foreign investment via the granting 
of special conditions or rights such as changing the framework of the contract (participation 
contract,) and transferring the ownership. Paragraph D (3) of article 3 of the Act states;  
                                                             
415 The Petroleum Act 2011, above n 413, art 1 (16). 
416 The Petroleum Act 2011, above n 413, art 2. 
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“…. attracting and leading internal as well as foreign investment to develop 
hydrocarbon field with the priority of common field, through designing and 
introducing new contractual schemes such as participations contracts with internal as 
well as foreign contractors, without transferring the ownership of oil and gas in 
place…” 
 
Arguably, this Act was a turning point in the contracts to exploit Iran’s oil and gas fields. In 
this Act, Ministry of Petroleum can participate alongside foreign contractors in the operation 
phase and share the output according to an agreed amount. In this case, it is a win-win game 
because it allows the contractor to stay in the production phase of the project for the life of 
the field resulting in more profits through a long-term contract. From the NIOC’s point of 
view, it allows for the use of contractors know-how and experience in production or other 
operational phases. Therefore, the NIOC develops an understanding of contractors who are 
efficient based on the profits from production. 
 
6.3      Challenges of Adopting New Concession Contract in Iran 
Iran has almost a century of valuable experience in oil and gas sectors, is an OPEC member, 
and is located in the Persian Gulf at the centre of 70 percent of the oil and gas resources. It 
has reserves close to sea ways for easy access to world markets, huge high-pressure 
petroleum reservoirs with the possibility of natural production, low oil and gas production 
expenses, a relatively cheap work force, and gas reserves in comparison with other countries. 
It is also a competent country that presents notable opportunities for investors to upgrade 
their level of contribution to attract greater profits from the oil and gas sectors.417  
Therefore, considering Iran’s potential to attract foreign investment to upgrade its oil and gas 
industries, it is necessary to examine the opportunities for, and barriers to, accessing foreign 
investment. Generally, foreign investment is conducted directly or indirectly, and may be via 
new oil and gas framework contracts such as the NCC. 
                                                             
417 Leila Zabbah, above n 43, 12. 
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6.3.1 Opportunities 
Recent evolutions and transitions in the structure of Iran’ oil and gas legal framework have 
provided new condition in which to increase the level of production in the oil and gas 
industries to achieve upmost efficiency. These evolutions include enacting and amending 
crucial petroleum legislation and Acts (the Petroleum Act 2011- the Duty and Authorities of 
Oil Ministry Act 2012) 418, ratifying infrastructures to attract foreign investment like the 
FIPPA419, and providing the five-year development plans.420 Conversely, the NCC has 
specific characteristics which differentiate it from other oil and gas contractual frameworks 
such as ownership over reservoir, control and supervision over oil deposit, bidding, and tax. 
Thus, it is important to identify the Iranian legal framework opportunities for accepting 
NCCs. 
A. Acceptance of another framework beside/ instead of Buy-back 
Despite article 6 of the Petroleum Act 1987 prohibiting foreign investment in the petroleum 
sector, and statements in the annual Budget Act that the buy-back scheme is the only accepted 
form in the oil and gas industry, article 3 of FIPPA states explicitly that the major means of 
investment are: FDI in fields where private sector activity is authorised and foreign 
investments in all sectors within the frameworks of ‘civil partnership’, ‘buy-back’ and Build, 
Operate and Transfer (BOT). Therefore, although article 3 does not offer an alternative 
framework to the buy-back approach, it at least accepts other frameworks beside the buy-
back scheme such as civil partnership and BOT.  
In addition, according clause A, article 125 (a) of the fifth development plan,421 the Ministry 
of Petroleum has the authority to issue licenses for the exploration, development and 
production of the oil and gas fields by limited manners such as utilisation of the methods for 
exploration, development…. It is clear that it permits the utilisation of other methods for the 
exploration, development and production in the oil and gas fields.    
 
                                                             
418 The Petroleum Act 2011, above n 413. 
419 The FIPPA, above n 406. 
420 The Development Plan 2010-2015, above n 408. 
421 The Development Plan 2010-2015, above n 408, art 125 (a) clause A.  
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In addition, in the Duty and Authorities of Oil Ministry Act 2012 another contractual 
framework is offered. Paragraph D (3) of article 3 of the Act is a real turning point in the 
history of oil and gas contract frameworks after the Islamic revolution in Iran. To attract 
foreign investment, this part nominated other framework (participation contract). It states, 
“investment to develop hydrocarbon fields with the priority of common fields, through 
designing and introducing new contractual schemes such as participations contracts with 
internal as well as foreign contractors …”. 
The significance of this change is evidenced by recalling the history of oil and gas contract 
framework after revolution in Iran. All Acts and legislation regarding oil and gas contracts 
were restrictive. Even article 6 of the Petroleum Act 1987 prohibited foreign investment in 
the petroleum sector.422 In contrast, this Act not only accepted foreign investment, but also 
encourages the Ministry of Petroleum to design new contractual schemes likes participation 
contracts. This position started to emerge in other oil and gas contractual framework in Iran. 
B. Ownership  
The issue of ownership is perhaps the most challenging aspect of Iranian’s oil and gas 
history. Ownership conflict has been an interminable issue since oil was discovered in Iran. 
In turn, a review the Petroleum Acts and relevant legislation in Iran reveals that legislators 
had a specific perspective on this issue and always ratified strict ownership conditions. 
Granting ownership rights was prohibited either explicitly or implicitly in the Petroleum Act 
1987 and other relevant legislation. However, this problem was almost resolved by the Duty 
and Authorities of Oil Ministry Act 2012. Article 3 (D) (3) of this Act states explicitly: 
“Attracting and leading internal as well as foreign investment to develop 
hydrocarbon fields with the priority to common fields, through designing and 
introducing new contractual schemes such as participations contracts with internal as 
well as foreign contractors, without transferring the ownership of oil and gas in 
place.” 
Up to the enactment of this Act, some scholars believed that – according to Acts and 
legislation which emphasise ownership – the prohibition of transfer of ownership does not 
distinguish between oil in place and produced oil. Therefore, no type of ownership should be 
                                                             
422 The Petroleum Act 1987, above n 42, art 6. 
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offered to a contractor. These scholars cite some articles of the five development plans and 
other previous relevant legislation to support their position. Alternatively, some oil and gas 
scholars believe that Iran should draw a distinction between ownership of petroleum ‘oil in 
place’ and ‘oil in output’. These scholars support their position with reference to article 3 (D) 
(3) of the Duties and Authorities of Oil Ministry Act 2012, particularly the last phrase which 
states; “without transferring the ownership of oil and gas in place”.  
As a result, it should be mentioned that according to the above phrase, utilisation of domestic 
and foreign investment for developing hydrocarbon fields is allowed without transferring the 
ownership of oil and gas in place. This means that ownership can be transferred in oil output 
or in oil of well-head.  Thus, it is possible to use other oil and gas contractual frameworks for 
ownership of oil in place to belong to the government and ownership of oil in output to 
transfer to the contractor. 
 
C. Licensing 
Licensing or permit activity is an inevitable element of the NCC. If any country intends to 
use the NCC, it should provide the legal and operational infrastructures for licensing. As 
discussed below, opportunities in Iran’s legal frameworks surrounding licensing are:  
Article 125 of the fifth development plans which states the Ministry of Petroleum is 
authorised to create a competitive climate through issuing the exploration, development and 
production licenses required to develop of oil and gas fields.423  
In addition, paragraph B of article 129 of the fifth development plan states that the Ministry 
of Oil should adopt a framework concerning exploration activities, development, extraction 
and production of oil and gas by companies affiliated to the Ministry of Oil and qualified 
companies concerning sustainable production and to issue licensing for exploration.424  
Lastly, article 3 (C) (5) of the Duties and Authorities of Oil Ministry Act 2012 explicitly gives 
authority to the Ministry of Petroleum to issue permits and licenses to qualified juridical 
persons for exploration, development, extraction and production from Iran’s oil and gas 
fields. Therefore, having these opportunities makes the NCC distinguishable from the PSC 
and JV. 
                                                             
423 The Development Plan 2010-2015, above n 408, art 125 . 
424 The Development Plan 2010-2015, above n 408, art 129. 
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D. Duration 
One of the main differences between oil concessions contract and the NCC is the duration of 
the concession. As discussed in Chapter three, the duration of an oil concession contract may 
be six, seven, or even nine decades; whereas, the duration of the NCC is limited.425  
Therefore, article 125 (a) (1) of fifth development plan states, utilisation of the methods for 
the exploration, development, and production of oil and gas fields for a defined (limited) 
period.426   
E. Training and employment 
Training and employment is a bilateral desire. In other words, host countries are willing to 
have domestic personnel receive training to improve their employment skills, and some IOCs 
are willing to train and employ domestic personnel as part of the contract. Iran’s legal system 
provides this opportunity, with Article 43 of Constitution stating; to achieving the economic 
independence of the society, uprooting poverty and deprivation, and fulfilling human needs in 
the process of development while preserving human liberty, the economy of the Islamic 
Republic of Iran is based on the utilisation of science and technology and the training of 
skilled personnel in accordance with the developmental needs of the country’s economy.427   
F. Admission of foreign investment 
The conditions for admitting foreign investment is significant to attracting foreign 
investment. Countries pay special attention to better investment opportunities, particularly in 
foreign countries. To support Iran’s economic growth, opportunities to admit foreign 
investment in the construction and manufacturing sectors are provided. Article 2 (A) of 
FIPPA states that for construction and manufacturing activities in the industrial, mineral, 
agricultural and service sectors, admission of foreign investment shall be made in accordance 
with the provisions of this law and with due observance of other prevailing laws and 
regulations of the country to support economic growth, upgrade technology, promote quality 
products, and to increase employment opportunities and exports.428  
                                                             
425 See 3.2 
426 The Development Plan 2010-2015, above n 408, art 125(a) (1). 
427 Iranian Constitution 1979, above n 118, art 43. 
428 The FIPPA 2002, above n 406, art 2(A).  
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Article 3 (B) of FIPPA undertakes to support foreign investment. The major foreign 
investment forms are: FDI in fields where private sector activity is authorised, and foreign 
investment in all sectors.429 
G. Protect and Guarantee of foreign capital  
Chapter four of FIPPA expresses how to protect and guarantee foreign capital. To protect 
foreign investments, Article 8 of FIPPA states; foreign investments under this law shall 
equally enjoy all rights, protections, and facilities provided for domestic investments.430 
Article 9 of FIPPA states, foreign investments shall not be subjected to expropriation or 
nationalisation, unless for public purposes, in accordance with due of law, in a non-
discriminatory manner, and upon payment of appropriate compensation based on the real 
value of the investment immediately before the expropriation.431 
H. Settlement of dispute 
Settlement of disputes is always an important element of a contract. Although, the terms of 
the contract are usually agreed to by parties, countries have their own judicial systems. 
Settlement of a dispute can be a controversial and complicated issue. Therefore, having the 
appropriate legal system in place is important for all parties. Article 19 of FIPPA is relevant 
to the settlement of disputes between foreign investors and the government. It states; disputes 
arising between the government and the foreign investors in respect of the mutual obligations 
within the framework of investments under this law, if not settled through negotiations, shall 
be referred to domestic courts, unless another methods for settlement of disputes have been 
agreed under the Law for Bilateral Investment Agreement with the respective government of 
the foreign investor.432 
 
6.3.2 Barriers    
A. Pessimistic mental background 
The first barrier to presenting the NCC to Iran’s oil and gas legal framework is the history of 
oil exploration in Iran. The concession contract originally posed a threat to the territorial 
                                                             
429 The FIPPA2002, above n 406, art 3(B). 
430 The FIPPA 2002, above n 406, art 8. 
431 The FIPPA 2002, above n 406, art 9. 
432 The FIPPA 2002, above n 406, art 19. 
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integrity and political and economic independence of Iran. This generated mistrust from Iran 
towards other countries and, more than anything else, against the concession form. This 
impacted Iranian politics, society, culture, economy and law, culminating in the 1953 coup in 
Iran. Hence, this pessimistic view of the contract remains in Iran.433 
B. Legal system  
Use of any contract form should be clarified by a legal structure, and it needs to be valid in 
any countries’ legal system. In Iran, using other types of oil and gas contracts – except the 
current buy-back contract framework – has not been clearly clarified in Iran’s legal system.434  
Although, the use of other types of contract is implied in Iran’s oil and gas legal framework 
such as article 3 of FIPPA,435 article 125 (a)436 of the fifth development plan and paragraph D 
(3) of article 3 of the Duties and Authorities of Oil Ministry Act 2012437, according article 125 
(3) of fifth five development plan, the buy-back contract is still the sole permitted contractual 
scheme in Iran.438 Iran’s legal structure has not codified other forms of oil and gas contracts. 
Therefore, acceptance of other oil and gas contract frameworks in Iran’s legal system is not 
enforceable unless other types of oil and gas contract such as the PSA, JV and NCC are 
ratified by Acts of parliament.  
C. Granting concession 
Concession granting in Iran is not only usual, it is prohibited in some cases. For example, 
article 2 (c) of FIPPA states;  
“It does not entail the grant of concessions by the government to foreign investors. 
‘Concession’ refers to the special rights which place the foreign investor in a 
monopolistic position.”439  
The fear of foreigners influencing the politics in Iran is perhaps the main reason for avoiding 
concessions in Iran. Their political influence might undermine Iran’s national security and the 
                                                             
433 Mark Gasiorowski, above n 33, 145. 
434 Budget Act of 1994, above n 139. 
435 The FIPPA 2002, above n 406. 
436 The Development Plan 2010-2015, above n 408, 
437 As stated in subsection 6.3.1 
438 The Development Plan 2010-2015, above n 408, 125(3). 
439 The FIPPA 2002, above n 406, 2(c). 
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public interest by foreign investments or the IOC. The article makes explicit that foreign 
investment shall not involve concessions granted by the government to foreign investors.  
 
6.4    Efficiency of New Concession Contract in Iran’s Oil and Gas Industry 
Control exerted by the State over all oil production stages – especially upstream stages – is 
popular from a historical point of view and has always been viewed as a target. However, it 
should be born in mind that the high costs of investment and risks associated with oil 
projects, along with the costs to government; means the government is generally not 
interested in investing public funds in fields where the profitability and return on capital is 
doubtful. This general principle is better understood when added to the fact that oil-rich 
countries like Iran generally lack the required financial resources for infrastructure 
investments. In fact, one of the biggest issues which make conditional the type of interference 
and participation of states in oil contracts is the lack of preparation and required diplomacy 
for investment, and the preparedness to assume the risks associated with a non-functioning 
project.440 
This has led to various contracts concluded by states, irrespective of their framework, to 
include a clause stating the operating company incurs exploration phase costs up to the time 
when production becomes commercial. The state is then obligated to pay off the investment 
costs only in cases where the operation leads to the desired result. For this reason, the oil 
producing states do not agree to take investment risks and loss of project implications, even 
though they are eager to participate in investment. They want to have immunity against such 
matters and for the investing company or the contractor to discharge their obligation as to 
investment costs. Therefore, oil-producing countries aim to achieve a formula which may 
assist them to avoid the heavy costs of investment, and at the same time ensure the 
government share of revenues from the project is protected. In this case, the NCC might be 
the suitable and appropriate formula for Iran to adopt rather than other oil and gas contract 
forms such as PSC, JV and service contract. 
Furthermore, it should be borne in mind that in these circumstances a country just like Iran 
with high investment costs and no record of exploration or exploitation, capacities, the 
                                                             
440 Mahmoud Mansouri Naraghi, above n 170, 153. 
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concession system can provide the platform for the achievement of national development 
goals. History has shown that the government will be forced to resort to complicated or 
indirect mechanisms such as buy-back schemes under which the rights and duties of parties 
are subject to misinterpretation because of the complex structure of such mechanisms. 
Alternatively, because of the long-time functioning of the concession system, the rights of 
parties are more transparent. Moreover, in cases of dispute over the interpretation of the 
contract provisions, a wide range of legal and judicial precedents and customs exist within 
the parties’ reach to help them to reach an agreement.441 
The biggest advantage of the concession system for a country like Iran is that the state bears 
no liability for the different risks inherent to every oil project. Costs which may put pressure 
on the public budget are avoided. Considering the economic problems the Iranian 
government must deal with to regulate its public finances, this is a matter which is 
undoubtedly important to the Iranian government. However, in the buy-back system the 
government has also tried to discharge its financial obligations by incorporating clauses into 
the contracts that discharge the state’s financial liabilities.442  
The most important comparative advantage of the NCC over other oil and gas contract forms 
like PSC, JV and service contract regarding to efficiency in Iran’s oil and gas industry is the 
extraction and production costs.  The extraction and production costs is known to be one of 
the most effective factors in choosing financial arrangements and legal regime governing oil 
and gas contracts in upstream sector. On this ground, the basis of categorizing oil and gas 
contracts are their proportion to extraction and exploitation costs and oil and gas discovery 
with a commercial level. Therefore, in regions where oil fields lie in deep water, impassable 
place and the oil production costs is more than intermediate the common and agreed contract 
is the NCC because the governments have special problems to deal with for extracting oil and 
gas in this regions and high costs are incurred by the treasury and the requirement of applying 
sophisticated technology all makes governments unwilling to take part in initial investment 
and incur eventual losses. 
                                                             
441 Mohsen Mohebbi, Some Issues related to oil and gas law within the purview of international arbitration 
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In this respect, a study of the geological conditions of oil fields shows that in recent decades, 
only a rather small portion of the country’s resources has been extracted and exploited. 
Indeed, large oil fields have practically remained unexplored or unused for various reasons, 
the most important of which is undoubtedly the lack of sufficient capital and preparation of 
domestic companies to take investment risks in these fields. These fields form a considerable 
part of Iran Plato. Taking into consideration the lack of exploration record, the impassibility 
of many of these regions, lack of necessary infrastructures, remoteness from ports and 
consumption markets, and the high-risk factor of the project, use of new concession 
framework can be efficient.443 
 
6.5    Modernising Iran’s Oil and Gas Contract Framework and Regulation  
Iran is a major supplier of petroleum products to global market. Currently, the country is 
estimated to possess over 157.8 billion barrels of proven oil reserves, which is almost 10 
percent of the world’s oil reserves and over 12 percent of OPEC’s collective stockpile. Iran 
also has over 18.2 percent of the world natural gas reserves.444 As such, Iran ranks among the 
world’s top three holders of both proven oil and natural gas reserves. However, despite its 
many advantages (see Section 6.3), the rate of production in Iran compared to global 
production is not adequate. Therefore, modernising Iran’s oil and gas contract frameworks 
and regulations is imperative.  
6.5.1 Modernising Iran’s oil and gas contract framework    
For Iran, development of the oil and gas industry requires almost $200 billion445 for the 
exploration, development and production of the oil and gas fields to increase the oil output by 
one million barrels per day and natural gas by two hundred and fifty million cubic meters446. 
Iran also needs up to $100 billion of investment in the medium term to raise production 
                                                             
443 Leila Zabbah, above n 43, 13. 
444 BP statistical Review of World Energy (June 2017)  <www.bp.com>. 
445 Director of Strategic Planning of the Ministry of Oil, ‘Chesh-andaz Jazb Sarmaye Khareji dar Naft’ (Speech 
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capacity to an ideal level of seven million barrels per day in 2020.447 Undoubtedly, this level 
investment cannot be provided by Iran itself and thus requires contributions from foreign 
investors. Such investment would lead to economic growth, promote technology and 
consequently improve the quality of productions, increase employment opportunities, raise 
exports, and help Iran enter into international markets.  
It is, however, questionable as to whether Iran’s oil sector can absorb this amount of 
investment under the current legal framework. Does the current buy-back agreement provide 
enough incentives for IOCs to cooperate? The buy-back contract system is believed to be 
sub-optimal. Based on the current level of foreign investment in Iran’s oil and gas industry, 
the buy-back contract is not investor-friendly enough and does not provide investors with the 
certainty they seek compared to the alternatives; namely, the PSA and NCC. Iran should 
therefore look to create modern oil and gas frameworks if it intentions are to achieve a 
sustainable oil and gas industry. 
The oil and gas contract framework in Iran needs to be elaborated to encourage foreign 
investment, but this is an extremely difficult task. In practical terms, Iran’s oil and gas 
contracts should be preserved the following three principles:  
• Safeguard the national sovereignty; 
• Maintain control and management; and  
• Grant long operational phases to IOCs by extending the contract period.  
Meanwhile, Iran’s oil and gas contract framework should consider the need for the rapid 
infusion of capital, expertise and technology to meet the demands for modernisation. Foreign 
investment in Iran would clearly increase if the country offered more flexibility in the oil and 
gas contract frameworks, and moved towards contracts that were inherently more flexible 
than current oil and gas contract in Iran. 
6.5.2 Modernising Iran’s oil and gas regulation  
The failure of the current oil and gas contract to attract sufficient investment, as well as the 
ever-increasing need for foreign investment and to increase domestic consumption, 
                                                             
447 Mirmoezi, ‘role of Middle Eastern NOCs in world oil industry and necessity of structural reforms and 
productivity’ (paper presented at the Ninth International IIES Conference, proceedings of the conference, 
Tehran, Iran, 2004). 
 
 161 
 
necessitate the modernisation of the legal system in Iran. Modernising Iran’s oil and gas 
regulations involves a new form of oil and gas contract to attract local and foreign 
investment. As previously discussed, there is growing recognition that Iran needs to do more 
to attract IOCs to maintain or even increase current production levels. Some of the changes 
require legislative reform. Therefore, changes need to be made to the regulatory frameworks 
to allow for contracts that are more favourable to foreign investors, especially as more and 
more petroleum reservoirs are being depleted.448  
Furthermore, highly unfavourable contracts have so far deprived the Iran of much-required 
FDI in gas and petroleum related projects. This is especially true when non-unitised common 
oil and gas reservoirs are concerned such as the South Pars which create a competition 
between the country and its neighbours.449 However, there appear to be three reasons why 
Iran will modernise its regulatory framework in the future:  
1) Reviewing the history of legislation, particularly the Petroleum Act 2011 and the Duty 
and Authorities of Oil Ministry Act 2012, toward to foreign investment can attract and 
utilise new oil and gas contract methods in Iran 
2) Consciousness of the governor and nation  
3) Iranian authorities tend to introduce more successful contractual mechanism 
These reasons show that current regulations and the broader regulatory framework are ready 
to be modernised. The changes already made, although quite promising in some respects, 
remain insufficient to significantly alter the pace of foreign investment in the Iranian 
upstream oil and gas industry. However, some of the changes so far could accelerate the 
modernisation of Iran’s legal frameworks. Perhaps the most often mentioned concern in the 
barriers section450 can be resolved by either regulatory reform or the approval a new 
legislation.  
First, the issue surrounding Iran’s pessimistic perspective could be resolved by holding 
international conferences and seminars, as well as the use of mass media, websites, and other 
instruments.451  
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450 Subsection 6.3.2 
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Secondly, the legal system needs to be reformed. The overall trend in Iran’s recent legal 
developments places emphasis on making Iran more business friendly. Iranian authorities 
realise the need for intensive (foreign and domestic) private sector activity and appreciate that 
the required level of such activity can only be achieved with the necessary regulations, and 
political and economic reforms in place. However, based on the current NCC, some clearer 
and more transparent legal and regulation frameworks should be enacted.  
Third, is the use of concession as mentioned in article 81 of the Constitution 452and article 2 
(c) of FIPPA.453 Article 81 prohibits the government from giving foreigners the right to form 
companies or institutions dealing with mineral extraction.454 Nevertheless, there was a limit 
on the number of foreign shares permitted for purchase in Iranian companies according to the 
company’s registration Act. Based on the dominant interpretation of the FIPPA, this 
restriction has been abolished and this allows foreign companies to have 100 percent foreign 
investment, a practice currently being implemented. Also, despite the definition of concession 
in article 2 (c) of FIPPA, this issue has not been resolved. 
It should be noted that most countries granted the first oil concessions because of their under-
development lacked the required infrastructure to perform the oil operations and to deliver oil 
to domestic and international markets. Therefore, concession holders, in addition to the oil 
concession, were permitted by the host state to construct roads, railways, airports, ports, and 
quays.  
It is expected that the construction of such installations is welcome in the host country to 
demonstrate signs of development. However, the mistrust and pessimism surrounding the 
imperialistic goals of foreign companies and their national governments has seen such clauses 
regarded as incompatible with the concession system and national sovereignty. The stigma 
associated with the ‘concession’ term was such that English companies also avoided using 
the word when the 1933 concession was in force. In addition, the word ‘convention’ was used 
in official correspondence and this became the established term for this contract form in 
different political, legal and academic settings in the West.455 With negative impressions of 
                                                             
452 This article states: The granting of concessions to foreigners for the formation of companies or institutions 
dealing with commerce, industry, agriculture, services or mineral extraction, is absolutely forbidden. 
453 The FIPP2002, above n 406, art 2(c). 
454 Iranian Constitution 1979, above n 118, art 81. 
455 Jr Bishop, above n 178, 749. 
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the concession so strong, new titles are applied in contracts currently concluded that have the 
concession element such as concessionary contracts or licenses.456 
To modernise Iran’s oil and gas legislations, the following steps should be taken:  
- Reform the legal obstacles which forbid foreign investment ownership of the well-
head or the reservoir 
- Revise the regulations which prevent from foreign investment  
- Codify an energy strategy by oil and gas authorities  
- Clarify a comprehensive plane for national consumption 
- Parliament should pass laws and legislation to protect the security of investments and 
to encourage foreign investment.       
6.6    Proposing New Concession Contract (NCC) Framework  
The main purpose of this section is to propose the NCC framework according to three key 
considerations: ownership of the oil contract; governmental control and management of oil 
production; and the fiscal regime related to such matters as taxation, royalty, and bonus 
payments. 
6.6.1     Ownership of oil and Gas in NCC  
Ownership of oil in the NCC is divided in two phases: phase one whereby the oil is still in 
reservoir and in place; and phase two when the oil at the well-head. In phase one, the host 
country maintains ownership of the oil and the concessionaire, despite having exploration and 
production rights, does not have any right over ownership.457 In the Oil Acts of some 
countries; for instance, England’s Petroleum Act 1934 and Continental Shelf Act 1964, it 
states “produced oil in territorial seas and the Continental Shelf belongs to the King” 458. In 
the second phase, ownership of oil at the well-head is transferred to concessionaire in the 
NCC.  
                                                             
456 Ezzatollah Taher Estakhti, above n 16, 22. 
457 For example: when the NCC was introduced in Brazil (2003) the nation’s Constitution (and its Oil Act) 
stated; “the reserves of oil, natural gas and other liquid hydrocarbons existing in the Brazilian national territory, 
which includes the inland, territorial sea, continental shelf and exclusive economic zone, belong to the federal 
government” Brazil's Constitution of 1988 with Amendments through 2014 (Brazil) Articles 20 and 176. (To 
view the Constitution in English, this is accessible at: 
https://www.constituteproject.org/constitution/Brazil_2014.pdf <accessed 03/05/2017>).  
458 The Petroleum Act 1934 (England), (to view the Petroleum Act 1934, this is accessible at: 
http://emrd.portal.gov.bd/sites/default/files/files/emrd.portal.gov.bd/law/c7c4688a_97f6_4442_a417_b4c054cd1
a06/petroleumact1934.pdf. 
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Therefore, soon after exploitation the oil could be transferred to the concessionaire and IOC 
after payment of its fiscal commitments to the host country.  Whereas, the NCC has the 
advantage in that the host country could receive oil instead of cash in its fiscal rights from the 
concessionaire. Moreover, the IOC commits to providing domestic markets as well. This has 
led to a trend in governments utilising the NCC.459 
6.6.2 Control and management over oil operations 
Controlling and managing oil operations is an important aspect of the host country’s 
sovereignty over its resources. However, developing countries lack the quite fiscal, 
technological and management knowledge capacity to implement oil operations effectively, 
and so they vest these affairs to qualified companies who they are satisfied can control the 
operations.460  
Some control and management mechanisms are as follows: 
A. Control over tender phase 
In the CCC, the process for granting concession was simple. The King or governor made the 
decision to grant a sector of his land to concessionaire and it was done by the signing. 
However, in the modern NCC, the process for granting the concession is different in that it is 
implemented via a bidding process. The host country is therefore able to maintain control 
over the oil operation by way of the pre-defined bidding terms.    
The bidding practice to grant a petroleum concession follows from the publication of an 
international invitation. When foreign oil companies are invited to submit applications they 
participate in a sealed competitive bidding process.461 The biddable items include the 
exploration program, work expenditure, special advantages, etc. An applicant for a 
concession must be a company with assets, equipment and expertise, and evidence of its 
capabilities to produce petroleum.462 
B. Work programme presentation 
                                                             
459 Ameri and Shirmardi,,above n 22, 73. 
460 Ameri and Shirmardi, above n 22, 76. 
461 In the Thailand NCC case. 
462 As in UK and Brazilian NCC cases. 
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One of the phases in which the host country can exercise supervision over its oil operation is 
when confirming the work program presented by the concessionaire. According the NCC, the 
oil operation is divided to the exploration phase and production phases. In turn, the 
concessionaire should present two individual work programs for each phase. The work 
program must be accompanied by a proposal for work and expenditures in relation to the area 
comprised in the block(s) covered.463  
The concessionaire shall carry out the work program before the expiry of the initial term of 
the license. For instance, in the UK, the Ministry of Trade and Industry may at any time serve 
notice on the concessionaire requiring him to submit an appropriate exploration work 
program with respect to a specified period that should fall within the term of the license. If 
the Minister notifies the concessionaire that he believes the program submitted by the 
concessionaire does not satisfy the relevant requirements, the letter must either submit the 
matter to the arbitration or submit to the Minister an amended program that satisfies the 
relevant requirements. 
The work programme should specify: 
- The relevant works the concessionaire proposes to erect or carry out  
- The proposed location of the works 
- The maximum and minimum quantities of petroleum and gas which in each calendar 
year or each such period as specified by the Minister and concessionaire.464 
 
C. Operation progress report and inspection over concessionaire activities 
The concessionaire is obliged to submit its petroleum and gas operation progress report to the 
government. The submission requirement has been expanded to include a detailed report of 
the petroleum operation results. For instance, in Thailand: 
“The petroleum operation progress reports submitted by the concessionaire to the 
government were treated as confidential for two years from the date of expiry or 
upon revocation of the contract. Since 1990, the period of confidentiality for the 
progress reports, production plan and results reports of petroleum operations has 
                                                             
463 Ameri and Shirmardi, above n 22, 76. 
464 Work programme is already fulfilling in Brazil, Norway and Australia NCC case.  
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been reduced from the original two years from the end of the concession to one year 
from the date of receipt.”465  
Also, the host country has the right to assign a representative to inspect the concessionaire’s 
oil and gas operational activities. For instance, in Brazil:  
“The ANP, directly or through agreements with entities in the states or the federal 
district, will follow-up and oversee the operation performed in the concession area 
with the purpose of assuring that the concessionaire is fully and rigorously 
complying with its obligations under the terms of this agreement and applicable 
Brazilian legislation.”466 
D. Government participation  
The government has the authority to demand as a condition of the grant or license that the 
state itself or a wholly state-owned enterprise designated for the purpose participates in the 
venture. This demand for state participation in the license and the venture may be satisfied by 
the applicant by accepting the state or the designated state enterprise as a co-licensee and by 
establishing a JV agreement, also known as a state participation agreement. The modes of 
state participation included in the state participation agreement concern: 
iii. The percentage share from state participation (whether fixed for the duration 
of the agreement or made dependent on factors such production levels, etc.) 
iv. The timing of when the state’s financial participation become effective.  A 
choice must be made between the state participation financial contribution (in 
accordance with its percentage participation) to start either from the very 
beginning of authorised operations (i.e. at the start) or not before the first 
commercial discovery has been made.467 
The percentage share of state participation may be fixed in law or as a standard condition of 
the license or state participation agreement. Alternatively, it may be negotiated in the context 
                                                             
465 Gauult Ian Townsend, above n 297, 122. 
466 Federal Republic of Brazil, Ministry of Mines and Energy,  Concession Agreement for the Exploration, 
Development and Production of Oil and Natural Gas (2008) clause 14.1 
http://www.eisourcebook.org/cms/Brazil,%20Model%20Concession%20Agreement,%20ANP%2010th%20Rnd
,%202008.pdf. 
467 Ameri and Shirmardi, above n 22, 82-85. 
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of a bidding round and so become a condition of the license concerned as is implemented in 
UK468 and Norway.469   
The government’s aims to participate in oil and gas operations are related to political 
agendas, control over the oil and gas industry, a desire to avoid foreign domination, and 
economic requirements as well as to supply domestic markets, get access to technical skills 
and knowledge in fulfilling of operations, and to access the amount of produced oil.  
6.6.3 Financial Regime in NCC   
In an oil and gas contract, the financial regime plays an important role in determining the 
mechanism by which profits and losses are shared by the parties.470 In every oil and gas 
investment contract, financial clauses dictate revenue distribution and division of risk 
between the parties and are thus the pillar of each contract. The following sections briefy 
explain some of the elements of the financial system:    
A. Bonus 
The bonus is the amount offered by the winning bidder in the proposal for the concession of 
crude oil and natural gas. The bonus is divided into: 
- Signature bonus – the amount offered by the bidder to explore and produce the field, 
paid when the concession agreement is signed.471 
- Production bonus – the amount offered in each phase of operations after the 
exploration phase and commercial fields have achieved a certain production level.  
                                                             
468 In the UK, after the Petroleum and Submarine Pipe-Lines Act 1975 created the British National Oil 
Corporation (BNOC), the requirements regarding participation by the corporation in the licensee were stipulated 
as a condition in the London Gazette. Under the 5th and 6th round (1976-1979), 51 percent participation by the 
BNOC was included in the license, if so desired by this corporation, and was made obligatory.    
469 The Norwegian government can directly participate in the proceeds arising from the exploration of oil and 
gas fields under the State Direct Financial Interest (SDFI). This is managed by an entity called Petoro whose 
participation is decided at the time the licenses are awarded and varies from field to field according to the state’s 
preferences. Once the relevant participation is decided, Petoro behaves like any other licensee; paying its share 
of costs and participating proportionately in production. This arrangement allows the state to adjust the amount 
of risk that it wishes to undertake while maintaining a licensing regime. 
470 Le Leuch, Honore, ‘Contractual Flexibility in New Petroleum Contracts’ in Nicky Bredjick and Thomas 
Walde (eds), Petroleum Investment Policies in Developing Countries (Graham and Trotman, 1998) 91-93. 
471 The signature bonus is the value paid by the company that wins the auction of the determined area of 
concession. 
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The bonus might be fixed by the agreement or open to negotiation. In addition, the bonus 
increases the government’s bargaining power to take into consideration the importance of oil 
and gas fields.472 
B. Royalty 
The royalty is a financial compensation to be paid monthly by the concessionaires operating 
each field. It starts in the month of the respective start-up production date, without the 
allowance of any deductions. The most common type of payment to the host country made 
under the concession framework is a royalty, to the extent that the financial framework of the 
concession contracts supports a royalty. In fact, a royalty was initially the sole payment.  
A royalty in the NCC compared to the CCC is basically on the produced production and not 
profits made by the company. This is unpleasant for the IOC, especially in areas where 
production costs are high. Thus, companies tend to pay only part of the host state revenues in 
the form of royalty so that a royalty will not be the sole source of the host stage income. 
Therefore, the NCC is the preferred legal regime for Iranian oil and gas fields with no 
exploration record and high exploration and production costs like in mountain regions. 
A royalty constitutes a number between 10 percent and 15 percent of the product. Oil-rich 
countries, however, design various royalties, paying attention to different strategies for the 
development of oil fields and the established financial systems in these countries. For 
example, in Brazil all fields in production currently pay the maximum 10 percent rate; 
whereas in the US, the oil field owners sometimes submit their fields at auction with a rate of 
up to 50 percent. In contrast, New Guinea demands a royalty of 1.25 percent and the UK 
government has abrogated a royalty rate system for new fields since 1982.473  
In some contracts, a royalty is calculated as a fixed sum for every ton of production; whereas 
in others, a percentage of the concessionaire’s profits is preferred. Indeed, instead of a fixed 
sum royalty, a sliding scale at specified production levels has been introduced such as the 
sliding scale in Thailand.474 
A royalty system has advantages for both parties (especially for some developing countries 
like Iran) in that relying on the extracted product for the purpose of calculating host state 
                                                             
472  Le Leuch, Honore, above n 470,132-136. 
473 Keith Blinn et al., above n 6,228. 
474 As stated in the previous Chapter four, Table 4.2. 
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royalty, there is no more need for drawn out accountancy practices to calculate the net 
income of the company.  This has the added advantage for the investing company that host 
state government bodies have no excuse to supervise the operations of the company and to 
audit its financial statements to determine the real income of the company.475 
C. Taxation 
The rate of taxation for IOCs depends on general income taxation legislation or on specific 
legislation for petroleum taxation. As in the NCC model in Brazil; “the concessionaire shall 
be subject to the tax regime at the federal, state and municipal levels, being obligated to 
comply with their terms, timing and conditions defined by the applicable Brazilian 
legislation”.476  
According to these legislations, the rate of tax might be different. The concessionaire is 
subject to payment of petroleum income tax which has remained at a rate of 50 percent of net 
profit derived from the petroleum business, or 35 percent of profit plus a 23.08 percent 
remittance tax is the highest among the Asian countries. In the US the rate of income taxation 
on oil company production is 46 percent, in UK during the 1960s it decreased from more than 
50 percent to 30 percent477. In Norway, the rate is between 30 percent and 50 percent, and in 
Pakistan it is around 40 percent.478 Normally the government decreases the tax rate to 
leverage incentives. The reason behind this might be the desire of the government to compete 
for investments and to attract more exploration activities in high cost areas; coupled with the 
low oil prices at the time.479  
Taxation as a concessionaire obligation is a substantial part of the NCC. It has two 
advantages: first, the government takes a substantial rate of profit as taxation; and second, by 
                                                             
475 Keith Blinn et al., above n 6, 229. 
476 Federal Republic of Brazil, above n 465, clause 25.1. 
http://www.eisourcebook.org/cms/Brazil,%20Model%20Concession%20Agreement,%20ANP%2010th%20Rnd
,%202008.pdf. 
477 Rate of Oil Company’s income tax was over 50 percent before 1986 under the Petroleum Revenue Tax 
(PRT) rate, 30 percent since April 1999 under the Ring-Fence corporation tax rate, and 20 percent since April 
2002 under the supplementary charge rate.  
478 Global oil and gas tax guide (2016) 421 and 432 http://www.ey.com/Publication/vwLUAssets/EY-2016-
Global-oil-and-gas-tax-guide/$FILE/EY-2016-Global-oil-and-gas-tax-guide.pdf.  
479 Rami, Abdulkarim, ‘The Fiscal Tools in the UK Petroleum Licensing, How Did the UK Attract Investments 
and What are the Effects of Changing Terms?’ (2009) 12(24) Center of Energy, Petroleum and Mineral Law 
and Policy 17.  
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separating high profit fields from low profit fields, the government can take more tax from 
the high profit fields.480   
Other taxation called a windfall profit tax is a new supplementary taxation in cases where 
profits accruing to foreign investors exceed certain limits. The objective of tax diversification 
is to increase the host country’s revenue in relation to the profitability of the petroleum 
operations. 
D. Annual benefit 
The annual benefit places an obligation on the concessionaire to not claim expenses 
exceeding a certain amount481 of the value of petroleum sold or disposed of, excluding 
royalties and agreed-upon bonuses, during any given year. If expenses are higher than the 
specified percentage, payment of an amount equivalent to the excess is required as an annual 
benefit. However, should the deductible costs claimed in each year be less than or exactly 
equal to certain amounts of the petroleum proceeds, then no annual benefit is payable to the 
government. This annual benefit is a cost control device as it penalises the concessionaire 
should it claim expenses higher than the stated percentage of the value of petroleum sold or 
disposed of in any given year. Such a mechanism is seldom employed in the international 
petroleum industry. 
Thus, produced oil belongs to the IOC after payment of bonus, royalty, taxation, windfall 
profit tax, and annual benefit to host country. The NCC indicates clearly the amount required 
to be of benefit to the host country. Moreover, the advantages of the NCC can be considered 
in relation to two more items: 
6.6.4 Build-Operate-Transfer (BOT) 
One of the most evident types of NCC is BOT. It is very widespread in hydro-electric 
industry and can also be implemented in the oil industry. This mechanism is a popular tool 
for financing infrastructure projects. In this type of contract in the oil industry, a consortium 
can finance the project and perform exploration and exploitation operations within a fixed 
period. The consortium can pay off its costs and collect the determined profit out of the 
                                                             
480 For instance, in Thailand it ranges from 17 percent to 40 percent for small and low profit fields, and from 35 
percent to 65 percent for large and more profitable fields. 
481 For instance, in Thailand the amount is 19 percent of the value of sold petroleum. 
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revenue gained by the project. After termination of the contract, ownership goes back to the 
host state. 
6.6.5    Leasing and license  
Other types of NCC more widespread in the oil industry are the leasing agreement and 
license agreement. In these contracts, ownership of the oil reserves remains with the host 
state; whereas, the profits from extraction belong to the foreign company. In the leasing 
agreements, ownership is transferred to the company throughout the duration of the contract; 
whereas in the license agreements the right to exploit the resources is granted in a limited 
manner and within the granted license. NCCs are most common in developed countries for 
political and social reasons. 
6.7     Conclusion  
The NCC has advantages for the contemporary Iranian upstream oil and gas industry 
compared to other contractual forms. However, Iran has a unique and distinctive Constitution 
and legal system. Petroleum and other natural resource laws were developed in an era of 
strong nationalism as a part of the revolution and response to past abuses by IOCs. Some of 
the legal barriers to the adoption of the NCC, as a preferred contractual framework, have 
been considered in this chapter. It has been argued that these barriers can and should be 
overcome. 
The NCC is the preferred arrangement for Iran’s oil and gas industry when one consider the 
issues of ownership, government control and management over oil operations, and the 
nation’s fiscal system. In ownership, the government remains owner of the oil if it is not 
produced and in government control and management they obtain the right over the 
exploration and exploitation of their resources. In the fiscal system, involving such matters as 
taxation, bonuses and royalty, all NCC changes favoured the host country.  
Thus, it seems that utilisation of the NCC is permitted in Iran’s oil and gas industry implicitly 
regarding to Constitution, FIPPA, fifth five-ears development plan, and the laws to modify 
the Petroleum Act 2011 and the Duty and Authorities of Oil Ministry Act 2012. The nature 
and efficiency of the NCC in Iran’s oil and gas industry demonstrates that it is the most 
appropriate contract form in relation to other issues such as priority of common reservoirs, 
high cost of investment in oil project,  the high-risk factors, limited annual budgets, the 
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geological conditions of the oil fields, and lack of exploration record in many of the regions. 
Further reforms of Iran’s oil and gas contractual frameworks and regulations, and 
modification of the NCC to meet future needs for the development of Iran’s upstream oil and 
gas industry to comply with Iran’s legal framework should be urgent priorities.
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CHAPTER 7: CONCLUSION 
7.0    Introduction  
Concessions were common in the age of colonisation. As a reaction to the extensive influence 
of huge companies in the economic and political affairs of sovereign states, politicians and 
intellectuals from third world countries sought to decrease the scope of foreign company 
control and operations in the development and exploitation of natural resources. This 
approach attempted to decrease foreign companies’ roles in national projects and sought the 
limitation of activity, interference and presence of these companies in different phases of oil 
and gas operations, especially in the management stages.  
Despite the end of colonisation, the view towards limiting investing companies’ involvement 
in oil projects became the policy of developing oil-rich nations. This was to the extent that 
any type of foreign company presence in oil projects would be construed as plundering by the 
international companies which endangered the economic independence of the states and the 
state’s ownership over its natural resources. This was very much reflected in the 1990’s 
structure of buy-back contracts.  
Hence the prevailing tendency among countries hosting foreign oil exploration and 
exploitation appeared to be to obtain full control over performance management and the 
administration of operations. This however lead to borrowing methods that remove the 
liability of the investing company and entail no guarantee for the transfer of technology to the 
host state. This seems inconsistent with the interests of developing states that generally have 
low-level technological capacity and their need for the transfer of high technical skills from 
more capable foreign companies.  
7.1   Financial Issue 
A foreign company may not be satisfied with the return of capital in addition to profits from 
the exploitation of oil and may expect to receive determined revenue independently from the 
financed project.  
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State control over all oil production stages, but especially upstream stages, has always been 
viewed as a target and has some historical credence. However, regard should be given to the 
high investment costs associated with oil projects as well as the significant risks involved. 
Governments are generally hesitant to invest public funds in fields where the profitability and 
return of the capital is doubtful. In addition, oil-rich countries like Iran generally lack the 
required financial resources for infrastructure investments. In fact, a considerable issue which 
make conditional the type of involvement and participation states can facilitate in oil and gas 
contracts is the lack of willingness to make the investment and to assume the risks of the 
project. The result has been a distortion of negotiations between host country governments 
and foreign companies, particularly over aspects of financing, infrastructure and the 
allocation of project risks. 
The main result of this position adopted by host countries is the incorporation of a clause into 
the contracts concluded by states, irrespective of which framework they lie in, which 
determines that the operating company incurs exploration phase costs up to the time the 
production becomes commercial. In addition, the state is obligated to pay off the foreign 
company’s investment costs only in cases where the operations achieved the desired result. 
For this reason, the oil-producing states may be eager to participate in the investment, but 
will not agree to take investment risks and losses related to the project. Rather, they seek 
immunity against such matters with the investing company, or the contractor, to bear the 
investment costs. Therefore, the oil-producing states preferred a contractual form which 
exempted them from heavy costs of investment while still providing them with a significant 
share of the profits of the project. 
7.2   Geological Factors 
In this respect, the study of geological conditions of oil fields shows that, in recent decades, 
only a rather small proportion of resources has been extracted and exploited. As such, large 
oil fields have remained unexplored, or unused, particularly due to lack of sufficient capital 
and the preparedness of domestic companies to take investment risks to capitalise on the oil 
fields. Oil fields form a considerable part of the Iran Plato. In turn, when their lack of 
exploration record, the impassibility of many of regions, the lack of necessary infrastructure, 
remoteness from ports and consumption markets and the high-risk factor of the project are  
taken into consideration , use of the NCC framework appears to most appropriately address 
the needs and concerns of the Iranian Government.  
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However, the need for large investment from companies operating in the global oil and gas 
industry, and the need to address the allocation of associated risks demand reforms to Iran’s 
natural resource laws. This can be achieved by amending statutes and removing legal 
obstacles to FDI and by countering some of the negative historical attitudes regarding 
concession. This will require the accumulation of evidence and the generation of debate 
around the advantages of the NCC and its necessity for foreign investment in oil and gas 
fields.  
7.3   Challenging the Status Quo 
This thesis argued that no contract should be accepted or not accepted in Iran on the sole 
basis of its type and the framework it lies in. The contract type is primarily only the 
framework for profit sharing between parties. Of most importance, and that which represents 
exactly the structure of financial relations between the host state and foreign company, is the 
agreed rates and percentages payable to parties. This then points to the need to determine the 
exact method for keeping payment records and related costs, and the determination of the 
type of exchange which is valid in relation to the parties.482  
The domestic legal system and enacted laws in the host country play a vital role in promoting 
the type of contracts and their provisions. These structures can facilitate the conclusion of a 
contract or present obstacle on the way to its conclusion. Alternatively, the choice of each 
contractual framework also provides the parties with a wide range of discretions and 
impediments in regard to their own interests.483 
Every country with large oil and gas fields gains provisions for more significant recognition 
of national interests and profits through the NCC. Indeed, in the NCC they seek to attract 
investors and maximise profit in a win-win negotiation process with the IOC. For instance, 
Brazil attempted to achieve these outcomes with its own individual bidding round, royalty, 
local content percentage, and level of remuneration for IOC. Thailand used concessionaire 
the obligations, financial regimes, and the SRB and EBG to achieve these outcomes, and 
Australia utilised the capacity of the MLR to attract capital from IOCs while developing the 
oil and gas industry at the same time. Furthermore, the UK used government participation 
and accurate taxation systems, and Norway has applied important taxation regimes which 
                                                             
482 Mahmoud Mansouri Naraghi, above n 170, 147. 
483 Faranak Rabiei, above n 67.66-68. 
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could be practicable in Iran’s oil and gas sectors. Particularly, the NCC can be utilised as one 
of the most appropriate contract forms in common oil and gas reservoirs to maximise 
production, as demonstrated by the oil contract pattern in the North Sea (under name of 
license) and in the Thailand/Malaysia Agreement, Australia/Indonesia Agreement, 
Australia/East Timor Agreement and Iceland/Norway Agreement. 
The NCC has been analysed in this thesis in regard to the extent to which it facilitates the 
achievement of developed and developing countries’ national interests in facing the risks and 
opportunities of the globalised oil and gas industry. It was argued that the NCC has distinct 
advantages over the CCC in this regard. The NCC could be utilised to develop some of Iran’s 
oil and gas joint fields such as the joint gas field between Iran and Qatar. This is the largest 
gas field in the world. Other joint oil and gas fields Iran currently has are with Iraq, Saudi 
Arabia, Kuwait, Emirate, Oman, Turkmenistan and Azerbaijan.   
7.4   Future Proposals of NCC 
Different projects require different frameworks as using a single type of contractual form in 
all projects and contracts is not justifiable. The fields in Iran are in regions with high cost of 
investment and with no record of exploration or exploitation. The NCC can potentially 
provide the platform to achieve the national development goals and to address past concerns 
about the incompatibility of concession system with national interests.  
To use an alternative to the NCC, the Iranian government will have to resort to complicated 
or indirect mechanisms such as buy-back contracts. On many occasions, the rights and duties 
of parties are subject to misinterpretation because of the complex structure of such 
mechanisms. In the NCC, because of its long-term functionality, the rights of parties are more 
transparent. Furthermore, in case of disputes between the parties over the interpretation of 
contract provisions, a wide range of legal and judicial precedents and customs exist to help 
them to obtain a resolution.   
The biggest advantage of the NCC for a country like Iran is that the state bears no liability for 
the different risks inherent to every oil project. This avoids costs which may add pressure to 
the public budget; and important consideration given the problems faced the Iranian 
government to regulate public finances. In buy-back systems, the government has also tried 
to discharge its financial obligations by incorporating relevant clauses into the contracts; 
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whereas, discharge of the state’s financial liabilities is an essential element in the concession 
contract.  
Therefore, stringent laws and historical grievances should not lead to the rejection of legal 
frameworks containing interesting financial packages in an absolute way. Indeed, the current 
circumstances are different to the time the D’Arcy Contract was concluded. This is primarily 
because of the establishment of a new political and legal system in the country and full 
independence from foreign relations. In addition to the shrinking geographical scope of the 
region, the NCC poses little threat to the territorial integrity and political and economic 
independence of Iran. As such, the NCC can be an effective tool to attract foreign 
investments, a desirable objective given that Iran is highly dependent on oil resources and 
remains behind its competitors in the region such as Saudi Arabia. Thus, in the current 
context, there is a favourable landscape to benefit from the capacities that exist in NCC 
frameworks, particularly because the competing contractual forms have not been successful 
in satisfying the expectations of Iranian experts and authorities. 
Further reform (modernisation) of Iran’s oil and gas contractual frameworks and regulations 
should be an urgent priority of the Iranian government. Such reforms must include the 
modification of the NCC to meet the future development needs of Iran’s upstream oil and gas 
industry to comply with Iran’s legal framework. 
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